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Foreword

It is with great pleasure that I welcome the publication of the study "Implementation of better legislation

- Effect of the Stoiber Report: Better Regulation – from renewed emphasis to implementation".

This study, requested by the Employers' Group, was commissioned by the EESC for the European

Policy Centre in 2015 and presented at the meeting of the Employers' Group on 20 January 2016 where

it was warmly welcomed.

Better regulation is a top priority for the Employers' Group. Better regulation is crucial for improving

the business environment for European companies. As was stated in a recent EESC opinion, "better and

smart regulation is a common task for all the European institutions and the Member States (…)".

For employers, better regulation is regulation that is smarter and of better quality. But better regulation

must also mean recognising that the best approach may be also to refrain from regulating altogether.

Better regulation aims to bring about further simplification and improvement of the legislative

framework. In this way, it makes an indispensable contribution to acceptance of the EU among citizens.

The concept of better regulation comprises a number of different aspects:

• In addition to cutting the amount of proposed new regulation and making sure that no new

regulation is introduced without assessing its impact on competitiveness, the EU also needs to

take a long, hard look at its current legislation and take bold steps to lighten the regulatory

burden. In a rapidly changing world, there needs to be scrutiny of whether, for instance, existing

regulation still supports the objectives it had when it was adopted.

• Particular attention also has to be paid to the effects of EU regulation on SMEs and entrepreneurs.

The "Think Small First" principle requires EU institutions to take SMEs' interests into account at

the very earliest stages of policymaking in order to ensure an approach that better caters to their

needs.

• We need common rules in the Single Market, but those rules need to be fit for purpose. Better –

or smarter – regulation is evidence-based, clear, simple, coherent and takes into account the

longer term perspective.

• There must be an effective competitiveness check for all proposals. Ex post evaluations are

needed in addition to ex ante assessments. These must take into account the cumulative effects of

existing legislation in different policy fields.

• Finally, better regulation also means better implementing existing rules.

Failing to take better regulation seriously is costly not only for Europe's companies, but also for its

citizens and the European project. It has been estimated, for instance, that the High Level Group's

proposals for cutting red tape would make savings of EUR 41 billion a year. According to Germany's

National Regulatory Control Council (Nationaler Normenkontrollrat), at least half, if not 60%, of the

regulatory costs on business comes from EU legislation.
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However, it must also be recognized that the EU is not always the only culprit behind the frustration and

expense of poor regulation: Member States are often overzealous in implementing EU measures and add

layers of regulatory and administrative burden by "goldplating". This must be avoided.

In order to produce and trade goods and services both at home and across the borders and to create jobs,

European companies need a business environment that allows them to operate, innovate and compete

successfully also in global comparison. This requires legal certainty and predictability. Better regulation

has a crucial role to play here. I believe this study is an important contribution to keeping the issue of

better regulation high on the agenda at the EU and national level.

Jacek P. Krawczyk

President of the Employers' Group

European Economic and Social Committee
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Abstract

This report provides an overview of the evolution of the EU Better Regulation agenda over time,

assessing the framework governing the main policy targets and implementation instruments, through the

use of available literature and semi-structured interviews. It examines the objective of reducing

administrative burdens, including the recommendations of the Stoiber report, with particular attention

being paid to the implications for small- and medium sized enterprises - being the backbone of the EU

economy – and especially micro-businesses, which make up 95% of total EU businesses. The report

also focuses on the broader Better Regulation agenda, which aims to provide quality legislation which is

able to achieve European (EU) policy goals with high legitimacy. Based on the findings, this report

draws conclusions and recommendations for better implementation of the EU Better Regulation agenda

and the role of the European Institutions and social partners in it.
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Executive Summary

The aim of the study is to take stock of state of the implementation of Better Regulation principles,

charting the historical evolution of this policy agenda and analysing the intended effects and

implications from Better Regulation policies on the economic environment in Europe. Particular

attention is paid to those elements of the agenda relevant for SMEs/micro-businesses, but also to other

stakeholders.

The study provides qualitative historical analysis based on the Mandelkern and Stoiber Reports and

policy documents from the Commission. It refers back to previous studies produced by business

organisations, academics and other stakeholders, as well as semi-structured interviews that EPC

conducted with key decision makers from the European Commission and Parliament. The objective

behind setting the current Commission’s proposals in their historical context is to determine what

elements represent a new approach, what elements build on previous proposals and, crucially, how the

new Commission intends to overcome any identified implementation gaps.

Better Regulation over time

In addition to the removal of administrative burdens, Better Regulation has focused on two main

objectives: achieving better quality of legislation and better policy-making. Since the mid 1990’s,

the search for Better Regulation has become systematic with the publication of the Mandelkern

Report, aiming to improve the regulatory environment for businesses. The Report identified

subsidiarity analysis, consultation, policy implementation options, Impact Assessment (IA) for each

proposal and access to regulation as essential.

One of the key aspects of Better Regulation has been the removal of administrative burdens to

increase economic competitiveness of EU businesses. A significant amount of progress has been

achieved in this area, including by implementing recommendations of the Stoiber Report. It

provided recommendations on how to reduce administrative burdens in various policy areas,

especially focused on SMEs, as well as advocating a systematic approach, a strong tool-set and

involving end-users and Member States in the agenda.

In addition to the work of the Stoiber Group, the Barroso Commission I&II focused on two

dimensions of Better Regulation: simplification and modification of regulatory approaches. It

evaluated the appropriateness of regulation via a permanent screening process, applying the Think

Small First principle.

The Regulatory Fitness and Performance Programme (REFIT) and Regulatory Scrutiny Board

(formerly Impact Assessment board, IAB) are to be further developed as set out in Timmermans’

Better Regulation package, published in September 2015. These Juncker Commission proposals also

include a new Inter-Institutional Agreement on Better Regulation, aiming to further synchronise the

efforts of the EU institutions and to establish a common approach to implementation of EU legislation

in the Member States.
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Conclusions

The EU’s Better Regulation agenda has led to a number of improvements over the years. Continuous

efforts over recent years, have led to the removal of specific burdens at EU level, in part as a

consequence of the work of the Stoiber Group. However, in some policy areas, e.g. regarding tax

provisions, further burdens could be removed by providing exemptions and less rigid enforcement

guidelines for small/micro-businesses. To avoid this kind of burden in future legislation, the impact of

new regulatory proposals on micro- and small businesses should be assessed systematically. The

focus should be on improving the evidence base on the impact of legislation, while taking into

account the potential benefits of it.

Initiatives focusing on ‘reducing administrative burdens’ often focus solely on individual pieces of

legislation rather than on improving the legislative system as a whole. It is not only specific legislative

acts but the overall level of legislation that needs to be addressed. This requires a cultural change in

the Commission: from new proposals to implementation.

If new legislation is required, improvements in the quality of legislation are needed to reduce burdens,

not only for businesses but also for other stakeholders. This implies a focus on the broader question of

how to foster higher quality in the legislative process and on the quality of information for evidence-

based decision-making, including bringing in external expertise at an early stage. Information needs to

be available for all alternative policy options including their risks, consequences and added value.

There is also a need to continue reviewing existing legislation, especially in light of evidence on how

legislation is working on the ground. A systematic review of the regulations is needed to ensure that

they continue to meet their intended objectives efficiently and effectively, focused specifically on the

implications for enterprises, including small/micro-enterprises. These results need to translate into

action. Therefore, the REFIT programme and its implementation remain crucial.

IAs have proven to be a useful tool, but improvements are still possible: the focus of IAs should move

from assessing impact to an early appraisal of options. These options should systematically include

softer measures such as self and co-regulation, market instruments, non-regulatory implementation

and ‘do nothing’ options. Where new legislation is necessary, there is a need to consider the right

regulatory approach to give additional incentives for growth. This includes assessing the merits of

regulations against directives. In the longer-term, the goal is to move from a culture of “control” to a

culture of “client service”, without losing sight of the multiple objectives, in addition to

economic/business concerns, which legislation aims to achieve.

Public consultations and stakeholders advisory groups are important part of the decision-making

process. However, stakeholders will perceive consultations as an administrative burden with limited

value unless the Commission shows that proposals are altered based on it.
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While progress has been made in advancing the EU Better Regulation agenda beyond the sole focus

on the Commission’s activities, where it has traditionally been centred, wider progress still remains

patchy. The European Parliament has started to become more engaged in the Better Regulation

agenda but it is still far from a shared, common approach across institutions, especially given that the

Council is least engaged.

Simply focusing on improving the Commission’s proposals is too narrow: much of the negative

impact of legislation comes from the way it is amended in the legislative process and implemented by

Member States, with gold-plating a perennial issue. There is a wide-spread feeling of a lack of cross-

border consistency, which creates barriers and additional costs for businesses.

One area where cross-border consistency is especially important is the Single Market. An ambitious

Single Market agenda and the aims of Better Regulation are related very strongly, with a more

effective and evidence-based legislative and decision-making process contributing to market

integration and reducing uncertainty. A consistent EU-wide framework would enable

SMEs/microbusinesses to exploit cross-border opportunities more effectively.

The Better Regulation agenda as a driver for Single Market integration would provide harmonised

common rules, a level playing field and a safe legal environment for businesses to operate and grow

in the EU. Yet, the method often chosen - Directives - has led to a high degree of variation in

implementation, leading to prolonged legal uncertainty that hinders market integration and deters

private investment. To make decisive progress on the Single Market, there is a need for a new

approach to market integration: open markets by default, based on radical mutual recognition.

Recommendations for action

Within this broad Better Regulation agenda, with many actors at EU and Member State level, the need

of cooperation between EU institutions, Member States and stakeholders is crucial. Member States

must ensure proper implementation of the EU legislation, including a commitment to tackle gold-

plating, with increased scrutiny through Member State peer review. In addition, the European

Economic and Social Committee (EESC) could observe and chart the gold-plating practices in the

Member States, as well as providing general research, analysis and guidance on the Better Regulation

agenda. The EESC and the Member States should jointly identify specific burdensome acts, explore

the potential alternatives and act as a conduit for evidence from stakeholders to policy-makers.

While IAs are an important tool, a fully independent RSB would give them greater credibility. In

addition, for an effective evidence-based policy, ex-ante assessment is not enough. In the current

dynamic EU economic environment, systematic ex-post analysis is needed to assess the expected

effects from legislation against the real results in the real economy. The lessons learned need to be

analysed and communicated before taking corrective measures.
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The EESC, together with the European Commission and Parliament, should ensure the read-across

between Single Market policy and the Better Regulation agenda, including setting out the importance

of a single, consistent framework with high and automatic mutual recognition for SMEs. SME, and

especially microbusiness, tests should be included in all IAs, with consideration given to all

regulatory and implementation options. The Commission and EESC should promote public

consultation, with a particular focus on SMEs/microbusinesses, ensuring that the external expertise

and stakeholders’ consultation input is considered at an early stage of decision-making. It is also high

time for the Council to engage more in Better Regulation. Member States should emphasise this,

while also enforcing the “yellow card” procedure whenever subsidiarity may be breached.
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1. Introduction

Better Regulation can be described as a strategy to simplify and improve the regulatory environment

for citizens and businesses and, in a broader sense, to improve decision-making processes. It

continues to be a key priority for many politicians and public administrations at all levels of

government in and beyond the European Union (EU).

At EU level, Better Regulation is particularly important in driving the EU’s economic integration.

Creating a single market for goods, services, capital and labour relies on building up and

synchronising the underlying standards, rules and legislation of the varied economies of the Member

States. The quality of regulation is also a crucial aspect of good governance and effective policy-

making in the EU and has been on the policy agenda since the early 1990’s.

Over time, the Better Regulation agenda has led to some improvements in how the EU policy-making

process operates. The continuous review of existing laws, the greater use of public consultations and

the use of IAs have become a central part of the legislative process. There has also been an ongoing

effort to simplify the acquis communautaire and to reduce unnecessary bureaucracy, with a more

recent focus on the administrative burden on businesses, in particular on small and medium-sized

enterprises (SMEs).

Despite some major achievements, the implementation of EU Better Regulation principles still has

some way to go. The EU still struggles with having a lengthy and complex legislative process, which

often results in different interpretation of EU laws by Member States, incomplete implementation or

even non-compliance. More fundamentally, there continues to be a need to rethink the European

integration process, which is still a legislative process at heart and, as such, biased towards producing

more and more legislation. Given today’s challenges, it has to be recognised that regulation is not

always necessarily the only or best answer and sometimes doing nothing is the better option.

The Juncker Commission is committed to a strengthened EU Better Regulation agenda, and this

features prominently in its political programme1. Better Regulation is seen by the Commission as a

tool to provide a basis for timely and evidence-based policy decisions, as well as a set of important

principles which can guide the relationship between the EU Institutions and between the EU

Institutions and the Member States.

1 European Commission (2014) A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change Political
Guidelines for the next European Commission available at
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This report is structured as follows: Chapter one provides the objectives and approach of this study, as

well as describing the Better Regulation concept. Chapter two is structured around the development of

the Better Regulation agenda, presenting the key developments over the past 25 years or so. Chapter

three summarises the current state of EU Better Regulation policy and provides analysis and

discussion of the findings. The conclusions of the study are summarised in the last chapter and serve

as the basis to draw up policy recommendations for the key EU Institutions including EESC, as well

as noting the gaps in the evidence base which could be addressed through further research.
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2. Background

2.1 Study objectives

The aim of the study is to take stock of the state of the implementation of EU Better Regulation

principles in light of the new proposals by the Commission2, analysing the intended effects and

implications from better regulation policies on the economic environment of the Member States, with

a particular focus on those elements of the agenda relevant to SMEs/micro-businesses, but also to

other stakeholders.

The study charts the historical evolution of the different elements of the EU Better Regulation or

better policy-making agenda, showing how EU decision-making processes have changed over time, as

well as highlighting areas where the implementation has, or is seen as having, fallen short of

expectations, particularly from a business/ SME perspective. The objective behind setting the current

Commission’s proposals in their historical context is to identify the elements that represent a new

approach as well as those elements building on or referring back to previous proposals and how the

new Commission’s proposals intend to overcome any implementation gaps that have been identified.

Finally, the aim of the study is to make policy recommendations on how the implementation of the

EU Better Regulation agenda could be improved, as well as to identify what future research might add

to the understanding of the impact of EU Better Regulation policies.

2.2 Methodology

This study provides a qualitative analysis of the evolving EU Better Regulation agenda over time,

drawing specifically on the final reports of expert groups, in particular the Mandelkern Report and the

Stoiber Report, as well as inter-institutional agreements, decisions and proposals by the European

Commission (see “Stoiber Report”, 20143; Europe can do better, 20114 and the EU Agenda - Better

Regulation for better results, 20155). The study also examines some previous studies and relevant

material produced by business organisations, academics and other stakeholders, as well as other

material available on the web.

To supplement the qualitative information from the desk research, the EPC also interviewed a limited

number of policy-makers linked to the European Parliament and European Commission with specific

expertise on the topic 6 . These interviews provided some additional qualitative evidence on the

2 European Commission, 2015 Better Regulation for better results - An EU Agenda, available at http://ec.europa.eu/smart-
regulation/better_regulation/documents/com_2015_215_en.pdf
3 European Commission, 2014 Cutting Red Tape in Europe. Final report, available at http://ec.europa.eu/smart-
regulation/refit/admin_burden/docs/08-10web_ce-brocuttingredtape_en.pdf
4 European Commission, 2011 Europe can do better, available at http://ec.europa.eu/smart-
regulation/refit/admin_burden/best_practice_report/docs/bp_report_signature_en.pdf
5 European Commission, 2015 Better Regulation for better results - An EU Agenda, available at http://ec.europa.eu/smart-
regulation/better_regulation/documents/com_2015_215_en.pdf
6 Interviews were conducted in August 2014, interviewed were Ms. Elizabeth Golberg (Director for Smart Regulation and Work
Programme at the European Commission), Mr. Joseph Dunne (Director for Impact Assessment and European Added Value in the European
Parliament), Mr. Malcolm Harbour (former MEP)
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perception of the EU policy making community towards the main questions examined in the study.

They were carried out as semi-structured interviews, asking the questions attached in Annex A.

2.3 The concept of Better Regulation at EU level

The concept of Better Regulation (BR) has featured in the political and administrative processes of the

EU for almost a quarter of a century. Member States discussed the quality of legislation for the first

time during the Edinburgh Summit (1992)7 after the British Presidency expressed concern about the

quantity and quality of regulations coming from Brussels, driven by the increased amount of

legislation that was produced to complete the Single Market under the 1992 programme.

Creating a Single Market necessitated replacing national rules with harmonised EU level rules, aiming

to create an open and level playing field for businesses to facilitate cross-border competition, while at

the same time providing sufficient protection for the environment, consumers, workers, and health

and safety, where standards often differed significantly between Member States. This created the need

to adopt a large amount of legislation, with pressure coming from the Member States, stakeholders

and the European Institutions to take account of a wide range of specific interests. This in turn raised

the question of the efficiency of the EU legislative system and the potential for too much ‘red tape’.

The focus has been, and is, not only on the quality of individual pieces of EU legislation but also on

the sheer quantity of EU legislation, with an accusation that the EU regulates issues in too many

policy areas and in too much detail, thus creating unnecessary administrative burden, especially on

businesses. This concern led to the development of an aspect of the Better Regulation agenda that

focuses on cutting administrative burdens/improving the business environment, particularly

aimed at minimising the burden on SMEs, by removing what is felt to be harmful and unnecessary

legislation

But the concept of Better Regulation is wider than the focus on unnecessary administrative burden

and cutting red tape. It can also be seen as aiming to achieve two further (interrelated) objectives:

better quality of legislation and better policy-making, which implies a process by which quality

legislation is designed, adopted and implemented in the most efficient way.

Better legislation is linked to the administrative burden agenda. While regulation is essential to

achieve the aims of public policy in many areas, better legislation principles should ensure that

regulation is of high quality and used only when appropriate. Quality regulation builds confidence in

government and is better able to accomplish its desired purpose. The implementation of such

regulation is also less problematic for public administrations, and compliance is easier and less costly

for citizens and businesses.

However, legislative quality is an ambiguous concept. The Inter-Institutional Agreement for Better

Law-Making, 20038, defines the legal criteria of good legislation as consisting of subsidiarity and

proportionality, democratic legitimacy and the transparency of the process. The drafting-related

7 See http://www.europarl.europa.eu/summits/edinburgh/default_en.htm
8 European Parliament Council Commission (2003) Interinstitutional Agreement On Better Law-Making (2003/C 321/01), available at
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003Q1231(01)&from=EN
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criteria, elaborated by Flückiger (2010), are clarity, simplicity and consistency as well as concision,

precision and a reduced volume of legislation. In addition to these criteria, effectiveness and

simplicity are noted as being connected to the capacity of the policy to achieve its goals9. The choice

of methods used to improve regulation derives from these definitions selected to describe high quality

legislation; thus, these are equally wide-ranging.

In addition, these principles are not always straight-forward to implement in a legislative system that

is, by the very nature of the EU, complex, involving many different procedures and actors. Figure 1

shows the legislative process at EU level, presenting the role of the three Institutions: European

Commission, Parliament and Council and the stage of the process for which each of them is

responsible. This demonstrates that any attempt to create better regulation has, by necessity, to bring

together all the EU Institutions with a shared purpose.

Figure 1 The legislative procedure

Source: Harbour, M. (2015) The EU Law making process. Engineering a better solution. IEL Annual lecture

Simplifying this complex legislative process can clash with questions related to legitimacy and

subsidiarity: how does ‘Brussels’ interact with Member States, for example through the involvement

of national parliaments in EU decision-making? What is the role of the European Parliament and how

can the aim of high quality legislation be reconciled with significant amendments in plenary or when

policy is made in trialogues? How best to involve stakeholders while at the same time ensuring a

reasonably quick and efficient legislative process? Creating mechanisms and legislative processes to

ensure democratic legitimacy and to protect subsidiarity can add to the legislative burden – hence,

there can be a potential trade-off between democracy/legitimacy and efficiency of the system.

9 Flückiger, A. (2010) Concluding Remarks, Legisprudence, 4:2, 213-218
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Better policy-making or evidence-based policy goes further than the concept of better legislation as

it focuses on all stages of the policy cycle.

Figure 2 illustrates the EU policy cycle, showing how impact assessment, monitoring, evaluation and

stakeholder consultation feed into decision-making:

Figure 2 EU Policy cycle

Source: European Commission 2015, Better Regulation in the Commission, available at
http://ec.europa.eu/smart-regulation/guidelines/ug_chap1_en.htm

The input used in the preparation and assessment of the desired impact of policy needs to be of

highest quality - both relevant and comprehensive - in order to enable informed policy choices, i.e. an

evidence-based approach. Collecting, analysing and applying stakeholder and other data is thus of

critical importance for good quality legislation and subsequent monitoring and evaluation.

To understand the current renewed emphasis on Better Regulation, this study evaluates how the

agenda has developed over time, ever since the need for better quality of EU legislation was

recognised by stakeholders and the European Commission in the early 1990s. It discusses how the

original definition of Better Regulation has evolved and how it has been implemented at EU level, as

well as how it relates to current EU policy priorities, such as development of the Single Market and

the creation of a better environment for businesses, in particular SMEs/micro-businesses.

The study reviews the current position based on the Commission’s Communication, which includes,

inter alia, a desire for more coherent legislation, enhanced implementation and better stakeholder

participation in the process, and provides an overview of the strategic considerations behind the Better

Regulation approach in the EU. Within the scope of this study, it is not possible to evaluate

comprehensively all aspects of EU Better Regulation; in line with the research specifications, the
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study focuses on the salient aspects, with specific reference to SMEs. Special attention is paid to

micro-businesses, that constitute 9 out of 10 SMEs10, with more than 130 out of 150 million VAT

declarations submitted in the EU each year come from micro-enterprises11.

10 European Small Business Alliance (2015). Better Regulation: the way forward, available at http://www.esba-
europe.org/pdf/SubSubSection-251.pdf
11 European Commission (2013) Standard VAT Return: Frequently asked questions, available at http://europa.eu/rapid/press-
release_MEMO-13-926_en.htm



Implementation of better legislation - -Effect of the Stoiber Report.
Better Regulation – from renewed emphasis to implementation

12

3. Better Regulation over time

After better regulation was identified as an EU priority in the early 1990s, there have been a number

of initiatives. Since the mid-nineties, the aim of better quality regulation is embedded in the EU

system with a protocol attached to the Treaty of Amsterdam (1995) setting out the principles of good

regulation to be respected at the European level. In 2000, the Commission carried out two initiatives

designed to improve regulatory quality: the SLIM Initiative12 within the single market context and

through the setting up of BES13 to improve the administrative environment for small and medium

sized companies.

Initially, the agenda focused on unnecessary and excessive legislation deriving from Brussels,

especially barriers to the growth of small and medium sized businesses. Over time, the need for better

policy making instruments and frameworks, together with the importance of evidence in the decision-

making process, has also been recognised as a key to better quality legislation. As a result, a number

of tools were created and further developed in order to simplify and increase the effectiveness of EU

legislation and the EU legislative process, while keeping the cost of compliance and implementation

as low as possible. These Better Regulation tools have been politically supported at EU and Member

State level and have become increasingly embedded in the policy-making process.

In order to improve the quality of the legislative process, there is need for effective co-ordination

between all European Institutions as well as with Member States. The conclusions of the Lisbon

European Council of 23-24 March 200014 "requested that the Commission, the Council and the

Member States define a strategy that would simplify the regulatory environment through co-ordinated

action". This resulted in the creation of the High Level Consultative Group on Better Regulation in

2000. The Consultative Group, set up by the Council of Ministers, was given the mandate to develop

a strategy for further co-ordinated action to simplify the regulatory environment in the European

Union.

3.1 Mandelkern Report (2001)

This Group produced what became known as the Mandelkern Report15 (2001), a milestone in the

development of better regulation at EU level. In its initial report the Consultative Group had set out

the aim "to identify the areas or actions open to co-ordinated action as regards regulatory quality, by

prioritising areas of immediate interest to citizens and businesses” 16 . Its final report included

recommendations for the EU Institutions and Member States, aiming for an improvement in the

regulatory environment for businesses by following the principles of necessity, proportionality,

12 European Commission (2000) Communication on the examination of the SLIM Initiative COM (2000) 104 final; Report on the fifth
SLIM-Phase SEC (2001), Brussels, 2001.
13 European Commission (2000a) Economic Reform: Report on the functioning of Community product and capital markets COM(2000)26
final, available at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52000DC0026&from=EN
14 Lisbon European Council (23 And 24 March 2000) Presidency Conclusions, available at
http://www.europarl.europa.eu/summits/lis1_en.htm
15 European Commission (2011) Mandelkern Group on Better Regulation, Final Report. available at http://ec.europa.eu/smart-
regulation/better_regulation/documents/mandelkern_report.pdf
16 UK Government online portal (2015), Initial Report of the Mandelkern Group on Better Regulation, available at
http://www.thecre.com/eu-oira/oira.be.mg.initial.htm
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subsidiarity, transparency, accountability and accessibility. A selection of the key recommendations is

discussed below.

3.1.1 Recommendations for improved regulatory environment

The final report of the Consultative Group states that legislative initiatives should be appraised at the

outset. It recommended the assessment of a full set of implementation options at the beginning of the

legislative process and also acknowledged that, in some cases, deciding not to do anything would be

the best option.

The Group advocated:

 Consultation: the Report recommends the creation of a set of minimum standards for

consultation at EU-level.

 Better access to regulation: by consolidation (including codification and recasting, at EU

and national level) and better access through practical arrangements such as ICT (within each

Member State and at EU level).

 Simplification: a systematic and targeted approach, with a clear programme of simplification.

This is a priority for the upcoming work of the Commission, discussed further in this study.

 Subsidiarity analysis: The principle of subsidiarity is an attempt to balance the sovereign

characteristics of individual Member States against the European Union’s integration

objectives. It aims to reassure Member States that their right to legislate in areas of shared

competence is reserved wherever possible17.

 Instrument selection18: whether to use directives and regulations are discussed later in this

paper.

 A “dual stage” Regulatory Impact Assessment (RIA) system: following a set of coherent

and consistent principles.19

The Commission’s Action plan for Better Regulation and IA communication20 in the following year

(2002) partially picked up the recommendations of the Mandelkern report. During the Göteborg and

Laeken European Councils21, a new integrated report method22 was established for IAs, rather than

the dual stage recommended by Mandelkern23.

17 Barton, O. (2014) Analysis of the Principle of Subsidiarity in European Union Law. North East Law Review, 2, 83-88.
18 In 2005 the Commission declared its intention to further exploit, on a case by case basis, the potential for simplification through
substituting directives with regulations. This happened on pieces of legislation, for example the Council Directive 76/768/EEC (Cosmetics
Directive), which since 2013 was replaced by EU Regulation 1223/2009(Cosmetics Regulation), European Commission (2015b)
19 The first stage emphasises the evaluation of the policy alternatives, while the second stage would assess the cost and benefits of the
selected option. However, the report does not provide details on the scope and comprehensiveness of the impact assessed. To reinforce the
importance and value of undertaking systematic assessment, the report urges the Council and Parliament not to consider regulatory
proposals unless they are accompanied by detailed RIAs.
20 COM(2002) 276 final
21 COM(2002)278
22 The difference between ex-ante evaluation and impact assessment is that ex-ante evaluation focuses primarily on value for money, i.e. the
cost-effectiveness for the EU budget of all expenditure programmes/actions proposed. In contrast, impact assessment is policy driven, it
focuses on examining whether the impact of major policy proposals is sustainable and conform to the principles of Better Regulation.
23 The new integrated impact assessment replaced existing business impact assessment, gender assessment, environmental assessment, small
and medium enterprises assessment, trade impact assessment, regulatory impact assessment etc.
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The recommendations of the Mandelkern Report serve as a foundation for further policy

development, having outlined the main building blocks of Better Regulation. However, the focus of

the agenda has sometimes shifted over time.

3.2 Action Programme for reducing administrative burdens & Stoiber Report (2014) 24

In November 2006, the Commission accelerated the EU Better Regulation agenda by presenting a

programme with the objective of reducing administrative burdens by 25% by 2012 and by announcing

a programme to simplify more than 100 legislative initiatives. The Commission initiated a new

approach25 by calculating the impact of legislation on the competitiveness of enterprises.

To address concerns regarding the competitiveness of European businesses, the Barroso Commission

introduced the Action Programme for Reducing Administrative Burdens in the EU26 in 2007. In the

IA document accompanying the proposal, the European Commission urged the Parliament and

Council to apply the evidence-based approach at every step during the legislative process, but also

to ensure more transparent and clear legislation, as well as remove unjustified gold-plating in order to

support businesses in complying with the legislation in a more efficient way.

Gold-plating often occurs during the transposition of EU Directives, when Member States decide to

adopt rules which are stricter or wider in scope than those provided for by the Directive. This

phenomenon is usually observed when a Directive provides only for minimum harmonisation or

where the Treaties contain an explicit legal base allowing stricter national measures. Examples of

gold-plating can be found in areas such as the internal market, consumer protection, employment and

the protection of the environment27 . By its nature, gold-plating can create higher administrative

burdens than originally estimated during the IA stage.

Regular exchange of best practices between Member States, supported by the European Commission,

was noted by Stoiber report as a prerequisite for achieving good results. Exchange of knowledge

would provide added value to the legislative process as it would collect best practices, with regard to

the objectives of the legislation and its implementation, as well as best examples of successful IA and

evaluation. Information should be exchanged on the use of lighter legislation and derogation in

different Member States, as well as data on (passive) 28 gold-plating. The recommendation also

includes a focus on risk-based approaches, an end-user focus on digital solutions and re-use of data.

As part of the Action Programme for reducing administrative burden, the High Level Group on

Administrative Burdens (HLG) was set up as an independent body in 2007 to advise the Barroso

Commission. The Group was chaired by Dr. Edmund Stoiber and, hence, the final Report of the

Group is known as the Stoiber Report. The HLG itself was made up of 15 members that carried out

24 European Commission (2014) Cutting Red Tape in Europe, available on http://ec.europa.eu/smart-regulation/refit/admin_burden/docs/08-
10web_ce-brocuttingredtape_en.pdf
25 Van den Abeele, E. (2009). L’agenda Mieux legiferer de l’Union europeenne
26 COM(2007) 23 final
27 Mandelkern Group on Better Regulation (2001) Final Report
28 European Commission (2013a) Simplification And Gold-Plating In The European Social Fund, EMPL H1/JJ/DV vgk (2013) available at
http://www.europarl.europa.eu/document/activities/cont/201311/20131115ATT74496/20131115ATT74496EN.pdf; “Passive” in the sense
that national authorities hinder the use or the development of simplified legislation
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their duties on a voluntary basis. Its mandate was twice extended and broadened by the Commission

(in August 2010 and December 2012), with its third mandate ending on 31 October 2014.

The work of the Group was driven by Member State concerns that EU red tape was hindering their

businesses, especially SMEs. The focus of the EU Better Regulation agenda at that point was thus on

the administrative burdens: how could they be measured, evaluated and mitigated? Quality

regulation should be designed in a way to bring benefits to European businesses instead of - as was

often perceived - introducing only additional cost and administrative burdens, with no benefit to act as

a counterbalance.

The work of the Group was thus to evaluate and measure the administrative burdens in different

policy areas, especially with regard to the impact on SMEs, and come up with recommendations on

how the burden from unnecessary legislation could be reduced.

3.2.1 Recommendations for cutting administrative burdens

(1) One recommendation of the Group was the establishment of a new EU Action programme, to

strengthen existing measures (e.g. REFIT, discussed below). The intention of this proposal was to

reduce the overall administrative burden by setting a net target for reducing regulatory costs and the

introduction of a system of offsetting new burdens on businesses stemming from EU legislation, by

removing existing burdens from elsewhere in the aquis also called “one in one out”.

However, this was not politically supported and was not implemented due to strong stakeholders'

opposition. Most of the stakeholders argue that one in one out principle risks deregulation in

important areas such as environment and labour while reducing what was perceived as “necessary”

administrative burdens. For the supporters of the measure, such as the European Parliament, arguing

that this would require equivalent cost offsets to be identified in advance of new legislation that would

introduce the imposition of costs29.

(2) Another proposed action was the annual publishing of statement of the total net cost or benefit of

new legislation. This measure we can not yet see implemented.30.

(3) It was also suggested to develop a common EU methodology to measure regulatory costs and

benefits and make the evaluation of all EU legislation compulsory on the basis of this common

methodology to measure actual outcomes against original objectives before any proposal for revision

or new legislation is made.

The methodology to estimate the costs was, as adopted, based on the Standard Cost Model (SCM)31,

already in use in some Member States. It was, however, criticised by many stakeholders for its

29 See European Parliament resolution of 4 February 2014 on EU Regulatory Fitness and Subsidiarity and Proportionality - 19th report on
Better Lawmaking covering the year 2011 (2013/2077(INI)), point 38
30 There exist different methods of offsetting or compensating new regulatory burdens across Europe, such as the ‘one-in, one-out’ principle
introduced in the UK in 2011. Other Member States such as the Netherlands and France have introduced similar frameworks for controlling
regulatory burdens whilst others have expressed an interest in doing so. A mechanism to offset regulatory burdens is important to keep the
momentum of red tape reduction going and incentivise keeping the stock of existing legislation under review, prioritising the different
options for new legislation.
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methodology and for its perceived prioritisation of business competitiveness over other aspects such

as the social and environmental relevance of regulations32.

(4) The Group advised the EU and its Member States to reduce bureaucratic red tape by 10% over

the following two years. “The current level of regulation in Europe is too high, said Johannes

Ludewig, a member of the Group and Chairman of Germany's National Regulatory Control Council.

Small- and medium-sized enterprises (SMEs) suffer the most from this. Innovative start-ups are also

further and further inhibited”33.

(5) The Group emphasised the need to apply a competitiveness test and the Think Small First

principle to all proposals for legislation in order to put specific focus on the needs of SMEs and

micro-businesses. The group also advocated that SMEs and micro-businesses be exempted from EU

obligations, as far as this is possible and as long as the political aim of the legislation is not

compromised.

(6) Furthermore, the Report highlighted the importance of cutting red tape for micro businesses34.

One of the recommendations was to remove the obligation for micro-businesses to draw up annual

accounts at national level35, reducing the number of companies that need to provide data for intra-

EU trade statistics as well as exempting micro-enterprises from certain accounting rules. The

measure was largely supported and implemented by Member States36.

(7) Other measures recommended by the Report and later adopted include the switch to a fully

electronic VAT invoicing system. Another proposed measure for burden reduction - the common

VAT declaration – was also approved. Both initiatives simplified the accounting rules for small firms.

Moreover, a number of outdated Directives were abolished as a result of the work of the HGL.

(8) A further recommendation of the HLG was the creation of an independent body of experts to

review IAs, focused on the administrative costs of Commission legislative proposals. There was a

need to accelerate the legislative process without compromising the engagement of stakeholders or the

legitimacy of the process, and in order to achieve this, all EU Institutions were seen as responsible37.

(9) Improving engagement with stakeholders was also outlined, emphasising the need for

comprehensive public consultation on draft legislative proposals and an accompanying draft IA before

the proposal is adopted by the Commission. In order to make it possible, the Commission was

recommended to substantially improve communication of its activities, in collaboration with

Member States, in order to foster public understanding and support for the work of the EU and to

counteract prejudices which damage the perception of the EU Institutions and their activities38.

31 Administrative burdens are calculated on the basis of the average cost of the required administrative activity (Price) multiplied by the total
number of activities performed per year (Quantity).
32 Kowalski, W. (2010) The ‘Better Regulation’ agenda – a critical view. ETUI. Sage Publications
33 EurActive (2014) Edmund Stoiber: 'I have changed the EU', available at http://www.euractiv.com/sections/justice-home-affairs/mr-red-
tape-i-have-changed-eu-308736
34 <10 employees
35 COM(2009) 83 final/2 — 2009/0035 (COD)
36 Directive 2013/34/EU of the European Parliament And of the Council
37 Reflected in recommendation for action № 8 
38 Reflected in recommendation for action № 2 
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(10) During the Group's final mandate, it assessed the extent to which red-tape reduction measures

were actually implemented by Member States, focusing on the impact on small businesses and micro-

enterprises. It was argued that the reduction of administrative burden can increase productivity -

especially for SMEs and micro-businesses – as this burden presents business owners with an

opportunity cost, diverting scarce resources away from more productive, profit-generating activities39.

(11) The HLG recommendations addressed not only at the Commission but at all EU Institutions.

They were urged to declare their political commitment to focus only on those interventions which

are indispensable at EU level, which increase the effectiveness and efficiency of EU legislation and

which add the greatest value in comparison to national or regional action. It was also suggested that

all Institutions should empower an independent body to scrutinise the Commission´s IA before the

legislative proposal is adopted and to assess the evidence base and costs and benefits of supporting

legislative amendments by the European Parliament and Council before adoption.

(12) One specific recommendation of the Group, addressed to the Commission and all the other EU

Institutions, was to empower the European Ombudsman to act as an EU-wide contact point for

complaints and suggestions for the reduction of red tape. This recommendation was not implemented.

(13) The Member States were requested to adopt ambitious national targets to reduce overall

regulatory costs, accelerate national implementation of EU legislation and to make “gold-plating”

transparent by outlining where and why elements of implementing measures go beyond the minimal

requirements set out by EU legislation.

(14) Further recommendations of the HGL to the Member States included exchanging best practice

on the transposition of EU legislation into national law, promoting the use of information and

communication technologies and applying the “only once” principle by sharing submitted data

between administrative bodies40.

(15) The emphasis of the Stoiber Report was on the positive effect of withdrawing redundant or

unnecessary EU law, hence reducing red-tape and enhancing legitimacy41. Former Commission

President Barroso estimated that the initiatives - often inspired by the Stoiber Group - proposed by the

Commission and adopted by the Council and Parliament since 2007 amounted to a reduction of

around 33.4 billion euros of savings per year for business. This, they noted, is an impressive result42.

It thus delivered a strong momentum to the Action Programme for Reducing Administrative Burdens,

leading to the Commission's Regulatory Fitness and Performance Programme (REFIT), discussed

below, which has now become central to the Commission’s smart regulation agenda43.

The experience with the Stoiber Group shows that, while respecting subsidiarity, legislation at EU

level should create a clear and applicable common framework. The final Report introduced an action

39 Kitching, John. "Is Less More? Better Regulation and the Small Enterprise." Better Regulation. London: Hart Publishing, 2007. 155–174.
40 Reflected in recommendations for action № 9, 12, 17 
41 Center for European Reform (2014). Cameron's EU reforms: You can't always get what you want, available at
http://www.cer.org.uk/insights/camerons-eu-negotiation-five-compromises-and-climb-down
42 European Commission (2014c) Remarks by President Barroso following the 'Smart regulation in the EU' conference, available at
http://europa.eu/rapid/press-release_SPEECH-14-691_en.htm
43 Reflected in recommendations for action № 8 
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plan for increasing the legitimacy and added value of regulation. The plan included elements such as

IA, use of alternatives, consultation, simplification and codification as well as efforts on transposition

and access to legislation. The recommendations of the HLG included the involvement of end users of

the legislation, a more structured approach to assessing the implications of regulation and strong

instrument set-up, which was also discussed in Mandelkern Report44.

Less regulation is not necessary Better Regulation. It can be argued that administrative burdens need

to be carefully examined and only those regulations which do not achieve the policy aim - while also

increasing compliance or administrative cost for businesses - should be removed. In addition, the

findings of the studies carried out under the framework of the Action Programme for Reducing

Administrative Burdens45 show that one third of the administrative burden for businesses derives not

from the requirements of the EU legislation itself but from inefficient transposition in the national

legislation of the Member States.46 This administrative burden mostly derives from gold-plating - an

issue already highlighted in the Mandelkern Report - is significant but difficult to address in the

current EU legislative process. Excessive gold-plating remains on the EU policy agenda today,

showing that there has not been significant progress on this issue since the Mandelkern Report

recommendations were issued47.

3.3 The wider Better Regulation agenda under Barroso I & II

3.3.1 Simplification and the modification of regulatory approaches

In addition to administrative burden reduction, the first Barroso Commission (2004-09) focused on

two dimensions of Better Regulation: Simplification and the modification of regulatory approaches. It

evaluated the appropriateness of regulation with a permanent screening process48.

(1) The instruments for simplification are49:

Abrogation: the objective of which is to officially declare acts obsolete, when their effects

cannot be repealed in the absence of legal basis;

Codification: merging several legislative acts into one, with the aim of reducing the quantity of

legislative acts in force;

Recast: like codification in that it brings a legislative act - and all the amendments made to it -

together into a single new Directive. The new act passes through the full legislative process and

repeals all the legislation being recast. But unlike codification, recasting can involve new

substantive changes, as amendments are made to the original legislation during preparation of

the recast text50;

44 Reflected in recommendations for action № 1, 5, 16 
45 European Commission (2007) Action Programme for Reducing Administrative Burdens in the EU, SWD(2012) 423 final, available at
http://ec.europa.eu/smart-regulation/refit/admin_burden/docs/com2012_746_swd_ap_en.pdf
46 European Commission (2011) Europe can do Better, available on http://ec.europa.eu/smart-
regulation/refit/admin_burden/best_practice_report/docs/bp_report_signature_en.pdf
47 Reflected in recommendations for action № 9, 17 
48 Reflected in recommendations for action № 16 
49 COM(2014) 910 final, Annexe 3, available at http://ec.europa.eu/atwork/pdf/cwp_2015_refit_actions_fr.pdf
50 Interinstitutional Agreement of 28 November 2001 on a more structured use of the recasting technique for legal acts, available at
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002Q0328&from=EN
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Consolidation: similar to codification, but does not require legal process and is not legally-

binding.

Legislation: includes use of co-regulation, such as standardisation and essential requirements

for lighter conformity assessment. In some cases replacing directives by regulations can be

conducive to simplification, as regulations avoid implementation differences at national level

(2) In terms of regulatory approaches, the consideration of alternatives to legislation was encouraged,

in particular self-regulation (e.g. codes of conduct) and co-regulation (e.g. standardisation). Self-

regulation is defined as two or more economic operators, from industry associations for instance,

agreeing between themselves and adopting common guidelines at European level. Such guidelines

often take the form of a code of conduct or a sectoral agreement. Co-regulation involves setting down

a basic legislative act while allowing recognised stakeholders in a policy area (economic operators,

social partners, non-governmental organisations, etc.) to determine how the objectives in the

legislative act are to be implemented. For example, stakeholders could conclude a mutual agreement

on a voluntary basis in order to achieve the objectives of the legislative act51.

Both co- and self-regulation are tools to involve stakeholder knowledge and experience in the

decision making process, but also to explore potential legislative alternatives, allowing the choice of

the most efficient and less costly method to achieve the policy objective. However, these alternatives

to legislation have proved to be controversial, with questions being raised about how effective the

mechanisms are in achieving policy objectives if stakeholders can opt-out.

In addition, some stakeholders have raised concerns about the anti-regulation bias of this agenda,

which sometimes is perceived as being contrary to the need for more regulation to control global

financial markets and to achieve environmental, customer, social and health protection.

3.3.2 Smart Regulation

In September 2009, Commission President Barroso introduced the concept of “smart regulation”52

as a new approach to European policymaking. Smart regulation is a tool for the Commission to link

its efforts to reduce administrative burdens with those to simplify legislation. With the intention to

create a clear and applicable legislative framework, the agenda covered the whole policy cycle, from

planning to evaluation and revision.

In the context of strengthening the Single Market, Barroso’s Commission launched various initiatives

including: considering the wider use of regulations rather than directives; launching the ex-post

evaluation of existing legislation; pursuing market monitoring; reducing administrative burdens;

removing tax obstacles; improving the business environment, particularly for SMEs; and supporting

entrepreneurship. The Communication also strengthened the IA process by requiring new or revised

legislation to be based on ex-post evaluation of the existing policy framework, reduce administrative

burdens and to provide in the IAs - when possible - quantitative estimation of the costs and benefits. A

51 Reflected in recommendations for action № 5, 22 
52 COM(2010) 543 Smart Regulation in the EU
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more specific measure was the proposal for EU model contract clauses, aimed at facilitating and

reducing the cost for businesses across Europe when concluding contracts.

The agenda also emphasized the need to ensure consultation with stakeholders – as the most

affected by regulation, they were to play a key role in smart regulation. The Commission also outlined

in its smart regulation agenda the importance and shared responsibility of the three Institutions - the

European Commission, EU Parliament and Council - to apply the evidence based approach to

legislation at each and every step53.

This programme was endorsed by the Council and defined as “fit for purpose” through the effective

use of smart regulation objectives and tools (regulatory costs reduction, integrated IA, ex-post

evaluation, fitness checks, simplification and stakeholder consultation) throughout the policy cycle,

particularly taking into account small and medium-sized enterprises (SMEs)54.

The Council further stressed the importance of a focus on the impact on SMEs, underlining the need

of continuing action to reduce the overall burdens of EU regulation on SMEs. This could - as

recommended by the Council - be achieved by respecting the proportionality principle in relation to

the size and risk level of businesses, while ensuring the use of generally applicable requirements

where justified and needed.

3.3.3 Think Small First

The Think Small First principle in policymaking recognises that the majority of EU enterprises fall

into the category of micro or small. The Council supports the principle and requires from all EU

Institutions the application of the Think Small First principle across smart regulation tools at EU

level. It also highlights the need of a permanent “SME Test” in IA - already adopted by the

Commission in 201155 - so that legislative proposals take into account the real needs and constraints

of SMEs, and micro-enterprises in particular, and assess the effects of legislation on SMEs in ex-post

evaluations.

The European Commission uses horizontal fitness checks on the regulations concerning SMEs to

reduce the administrative burden. The smart regulation has also introduced a public consultation on

the most burdensome legislative acts for SMEs ("TOP10 public consultation")56 57.

3.3.4 Regulatory Fitness and Performance Programme (REFIT)

The Commission’s Regulatory Fitness and Performance Programme (REFIT)58, aims to cut red tape

and reduce regulatory costs. Almost 200 actions under REFIT have been implemented, including

53 Reflected in recommendations for action № 14, 18 
54 Council of the European Union (2014) Smart Regulation, available at
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/146029.pdf
55 (COM(2011)803 final)
56 European Commission (2013b) Staff working Document, Monitoring and Consultation on Smart Regulation for SMEs, available at
http://ec.europa.eu/smart-regulation/better_regulation/documents/1_en_autre_document_travail_service_part1_v3.pdf
57 Reflected in recommendations for action № 4 
58 European Commission (2015) REFIT – making EU law lighter, simpler and less costly, available at http://ec.europa.eu/smart-
regulation/refit/index_en.htm
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proposals for simplification, aiming to improve the regulatory environment for businesses. The

actions adopted by the Commission proposals include a standard EU VAT return declaration and the

improvement of the European Small Claims Procedure. Various evaluations and fitness checks were

also performed, for example in the areas of Safety and Health at Work, Protection of birds and

habitats (Natura 2000), General Food Law and Employment and Social Affairs, with a focus on the

information and consultation of workers.

Under the framework or REFIT, a number of Directives that were felt to be outdated and/or not

receiving the support of legislators were withdrawn. The Commission estimates that almost 400

proposals have been withdrawn since 2006. The Communication on the state-of-play of the REFIT

Programme (2014) has proposed further action on this; it is accompanied by the first edition of the

annual REFIT score board, where the progress of the implementation of the policy is tracked59. The

Commission outlines in the same document the importance of the simplification proposals to facilitate

significant savings.

3.3.5 Impact Assessment Board (IAB)

The Impact Assessment Board (IAB) provides a central quality control and support function for

Commission IA and evaluation work. The scope of the IAB scrutiny has been reinforced over the

years as the Commission has continuously improved its guidance and quality standards. A turning

point in this respect was the revision of the IA guidelines in 200960 , providing more extensive

guidance on a number of issues, including on how to better assess certain impacts. New, stricter

requirements, were introduced for the analysis of subsidiarity and public consultations. A more

demanding IA guidance has translated into more rigorous quality assessment criteria applied61.

From a procedural point of view, the mandate and rules of the IAB were revised in 2011; the role of

the board remained the same, while its administrative capacity has been increased. A new quality

checklist was also introduced 62 , putting a greater emphasis on a strong evidence base, a clear

intervention logic and a more complete assessment of the impacts. It also brought more specific

topics, such as the consultation of stakeholders, under its agenda. The Board's recommendations

focused on three main aspects63:

 the need to improve the problem definition section;

 the need to develop the analysis of impacts, and

 the need to improve the presentation of the options.

59 European Commission (2014d) Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions. Regulatory fitness and performance programme (REFIT): state of play and
outlook {swd(2014) 192 final}, available at http://ec.europa.eu/smart-regulation/docs/com2014_368_en.pdf
60 European Commission (2009) Impact assessment guidelines SEC(2009), available at
http://ec.europa.eu/governance/impact/key_docs/key_docs_en.htm
61 Reflected in recommendations for action № 3, 4, 5 
62 The revised checklist template can be found in annex to the IAB annual report 2011
63 European Commission (2015c) Impact Assessment Board 2014 activity statistics, available at http://ec.europa.eu/smart-
regulation/impact/key_docs/docs/iab_stats_2014_en.pdf
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Figure 3 shows how often these and other issues were raised in the Board's opinion in the period 2012

and 2014. The results show decreasing share after 2013 of the issues related to the analysis of impacts,

although it does still remain an issue. On the other hand, the subsidiarity and proportionality analysis

were increasingly reported as an issue in draft IAs. It should be noted, however, that the Board's

recommendations presented are for the draft IA report and relevant actions were taken to improve the

results in the final reports.

Figure 3 Structural issues raised in opinions, based on the first submission of draft IA Report

Source: European Commission (2015), available at

http://ec.europa.eu/smart-regulation/impact/key_docs/docs/iab_stats_2014_en.pdf

The number of IA assessed by the board decreased considerably in 2014 and in 2015 the IAB was

replaced by the new Regulatory Scrutiny Board under the Timmermans proposal.

3.4 Better Regulation today – Timmermans’ proposals

Identified as one of the key priorities of the new Juncker Commission, the Better Regulation agenda is

high on its agenda. The regulatory environment is recognised in the plan of the Commission’s

President to be essential for boosting jobs, growth and investment in Europe64. The agenda of the First

Vice President of the Commission, Frans Timmermans - the person responsible for Better Regulation

- includes strengthening the efforts towards better legislation, with the key target to reduce

administrative burdens while applying the Think Small First principle.

Administrative burdens are to be removed by withdrawal of outdated and harmful rules, prioritising

initiatives that simplify existing laws in order to deliver benefits more quickly, but also by assessing

legislative proposals in more detail before their adoption. Timmermans promotes the idea of "recast"

legislation, so that laws are clear and well-structured even after being amended. The key instruments

for this, REFIT and the IAB, are further developed and enforced under these proposals.

Strong priority is also given to small- and medium sized enterprises, aiming to ensure that the rules

are applicable at SME level, but also implemented in the best possible way. The Commission’s

proposed measures for reducing the administrative burdens aim to improve the business

environment, especially within the Single Market65.

64 Juncker J. (2014) A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change, available at
http://ec.europa.eu/priorities/docs/pg_en.pdf
65 Reflected in recommendations for action № 6, 21, 22 
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For example, one of the proposals is for a common set of rules to calculate the corporate tax base,

which would considerably reduce tax compliance costs of businesses operating in the Single Market.

It identifies shortfalls in specific areas of stakeholder interest and sets out specific measures to relieve

the burdens for SMEs and to help SMEs to comply with EU requirements – either through

simplification of the rules, monitoring effective implementation at Member State level or online

databases to support businesses and guidelines for compliance with the legislation.

Additionally and with renewed emphasis on the importance of proper transposition of EU legislation,

the Commission, in its agenda Better Regulation For Better Results66, has urged Member States to

avoid unjustified "gold-plating". While it is accepted that different implementation might help

achieving the legislation's objectives in the local context, it can also impose significant extra burdens.

Member States should be invited to explain the reasons for any such gold-plating.

3.4.1 REFIT Platform

Timmermans’ 2015 proposal provides an extension to the REFIT programme and a Platform for it.

The Regulatory Fitness and Performance Platform67 will consist of two standing groups, one for

Member State experts (government group) and one for the representatives of business, social partners

and civil society (stakeholder group). In this context, both the European Economic and Social

Committee and the Committee of Regions will nominate their own representatives in the Platform.

The main tasks of the Platform will be to invite, collect and assess stakeholders’ suggestions for

burden reductions, draw the attention of the Commission and Member States to the selected cases

and communicate to the public the outcome of these suggestions68.

3.4.2 Regulatory Scrutiny Board

The newly introduced Regulatory Scrutiny Board builds on the IAB, examining and issuing opinions

on all the Commission's draft IA, and - in contrast to the IAB - also major evaluations and "fitness

checks" of existing legislation. It also provides a central quality control and support function for

Commission IA and evaluation work. It does, however, assess the IA, not the content of legislation

itself.

In addition, unlike the IAB, the six members of the Board will work full-time in that capacity and

three of them are recruited from outside the EU Institutions. Timmermans suggest that the Regulatory

Scrutiny Board, which is currently part of the Commission, could be further transformed into an

independent body accountable to the European Parliament, to overlook IA studies on behalf of the

EU Institutions.

66 COM(2015) 215 final
67 European Commission (2015a) The REFIT Platform, Structure and Functioning, available at http://ec.europa.eu/smart-
regulation/better_regulation/documents/c_2015_3260_en.pdf
68 Europan Small Business Alliance (2015) Better Regulation Agenda Published, Work Starts Now, available at http://www.esba-
europe.org/sub-sub-section.asp?SectionID=4&SubSectionID=15&SubSubSectionID=245
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3.4.3 Inter-Institutional Agreement on Better Regulation

The Inter-Institutional Agreement on Better Regulation, proposed by the European Commission, is

currently being discussed by the other Institutions involved – the European Parliament and the

European Council. The aim of the Agreement is to create a consistent framework for synchronised

work on common dossiers by the preparatory bodies of each Institution.

Member States will then be encouraged to transpose EU legislation timely and properly. This includes

a common approach to the implementation of Directives. The agreement proposes that Directives

must contain a binding time limit of not more than two years for the transposition of their provisions

into national law.

The transparency and accessibility of information for the public is at the core of the Agreement’s

objectives. The aim is to give the general public full access to discussions, conferences and legal

documentation. In order to be fully accessible, EU legislation should therefore be as simple as

possible in order to provide clear rules and guidance. Aiming to preserve the subsidiarity principle

and to use legislation at EU level only if needed, the opportunities to use alternative methods of

regulation, such as co-regulation and self-regulation, are also highlighted.
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4. Analysis and discussion

Better Regulation at EU level has been evolving since the early 1990s. Undoubtedly, much progress

has been made across a number of different fields, including the introduction of a comprehensive IA

system and a range of different initiatives to cut administrative burden on businesses. The new

proposals of Timmermans continue the development of the EU’s Better Regulation agenda, with an

attempt to specifically focus on implementation.

Nevertheless, it is striking that, despite this progress, some persistent issues have still not been

resolved: the lack of a consistent and strategic inter-institutional better regulation framework; the

ongoing issue around how legislation is implemented by Member States, including the persistence of

gold-plating; and how best to involve stakeholders without reducing the effectiveness of decision-

making. Below, key aspects of the Better Regulation system and its implementation are discussed

with a specific focus on SMEs/micro-businesses.

4.1 Administrative burden reduction

Over the last decade, a significant amount of progress has been made in reducing administrative

burdens at EU level. However, at the same time, the EU has continued to legislate, adding to the

overall body of law and implying that the cumulative burden has probably not been reduced. This, in

part, relates to the need to induce a cultural change in the EU Institutions: a move away from new

legislation to the most effective implementation of the existing policy framework, which is one of the

explicit aims of the new Commission. There is indeed room for improved use of the existing policy

instruments.

This also relates to a fundamental challenge: what is seen by some as unnecessary administrative

burden might be seen by others as essential protection. Increasingly, the focus today is on reform of

social and administrative regulations, which are expanding rapidly in Europe69. But reforming this

type of regulation - or legislative acts related to the protection of human health or the environment -

will be opposed by those organisations and countries who see the legislation as essential in preserving

the environment, saving lives, and protecting consumers and vulnerable social and economic groups.

In other words, they are willing to increase, if necessary, the administrative and legislative burden as

it is perceived to be the appropriate price to pay to protect citizens, consumers and workers.

This implies that opening up these policy areas for discussion with a view of reducing legislation

necessitates finding a European compromise, which might be difficult to agree at EU level. An

example is the Communication on the state-of-play of the REFIT Programme (2014)70, which notes

the importance of the simplification proposals to facilitate significant savings, but highlights that it is

still pending adoption. Even if a compromise can be found on reducing legislative burdens, it will be a

69 OECD (1997), The OECD Report on Regulatory Reform: Synthesis, Paris
70 European Commission (2014d) Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions. Regulatory fitness and performance programme (REFIT): state of play and
outlook {swd(2014) 192 final}
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complex deal achieved by a lengthy process that might, in the end, not achieve the goal of

administrative burden reduction.

However, it is clear that regulation continues to affect businesses, especially SMEs. There is a benefit

of additional legislation if it creates a common framework that allows businesses (especially micro-

businesses) to expand their market and grow71. However, they also have higher compliance costs than

large businesses; they are less resilient to regulatory shocks, miscalculations and uncertainties; they

lack regulation specialists; their need to grow can be badly affected by regulation; they face large

costs of administration (e.g. of taxes) as well as regulatory burdens; and they often need the assistance

of government to comply with regulation72.

There is still scope to cut administrative costs in specific areas, especially for SMEs. For instance the

Commission proposals for an EU standard VAT declaration or for a common set of rules to calculate

the corporate tax base would considerably reduce the tax compliance costs of businesses operating in

the Single Market, with savings to business from this measure estimated at 15 billion EUR per year73.

Additionally, different VAT systems and requirements74 are much more expensive to overcome and

often not worth dealing with when trading in small quantities.

A recent Internal Market study from Eurochambers (2015)75 found that issues such as accessibility to

information and rules applied in other EU Member States remain the top concern for firms. The

administrative procedure appears most burdensome for micro-and large enterprises, while the main

concern for small- and medium enterprises is the accessibility to information. Different national rules

are the second concern for micro- and large enterprises, while it is lower in the list of main barriers to

small and medium-sized enterprises. One could argue that enterprises of all sizes cannot benefit from

well-designed and well-targeted policies if they are a treated as a cluster of actors, when in fact they

operate and react in different ways76.

The study also suggests that most respondents would welcome a one-stop-shop online platform for

information and completion of all administrative formalities related to compliance. Another measure

firms considered extremely helpful is the introduction of a “service passport” to certify the eligibility

of a company. This measure could also contribute to employment policy, if further developed to

certify the eligibility of a person. This is specifically important for the self-employed (a large share of

EU micro-enterprises), their qualifications (language, diploma, professional training etc.) and

certifications (e.g lawyers, medical staff etc.). An additional benefit of the “service passport” would

be easier entry to the labour market in another Member State where, for instance, a scarcity of specific

professions is an issue. Such a measure is in line with the Lisbon objectives for labour mobility and

71 Reflected in recommendation for action № 4, 10, 13 
72 Reflected in recommendation for action № 15 
73 In the Impact Assessment, a standard cost model was applied to estimate the economic impact of the proposal. The impact was measured
against meeting the main objectives of removing obstacles to cross-border trade and reducing administrative burdens on business. On that
basis, it was estimated that the removal of obstacles to cross-border trade results in an overall economic benefit of €3 to 6 billion. Reducing
administrative burdens adds another € 9 billion in benefits. This brings the overall benefits of a standard VAT return to €15 billion a year
74 E.g. quarterly VAT declaration vs. yearly declaration
75 Eurochambers (2015) EU Internal Market Barriers and Solutions: The Business Perspective, upcoming
76 Reflected in
Recommendations for action section
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the EU single market77. Furthermore, it will save the double (or triple) -certification cost for micro-

enterprises and will eventually support Juncker’s plan for growth and jobs78.

However, there is a need to consider whether the focus on administrative burdens on businesses is not

unduly narrow. In particular, many have noted that cost implications for other stakeholders and public

administrations should also be considered. In addition, there is a criticism that this agenda does not

take sufficient account of the benefits of legislation or its wider impact.

4.2 The role of Member States

One key issue to be taken into consideration when legislating at EU level is whether the EU should be

legislating on this specific policy question at all. Here, the concept of subsidiarity is critical, i.e. the

principle of devolving decisions to the lowest practical level. The principle of subsidiarity is one key

criterion to assess whether legislation at EU level is legitimate and justified. This is now examined at

the initial stage of the legislation and an initial justification for action in the light of subsidiarity and

proportionality is part of the Commission roadmap. Proportionality is also one of the main principles

of the EU, aiming to ensure the content and form of EU action does not exceed what is necessary to

achieve the objectives of the Treaties79. As such, EU legislation should respect both principles, hence

EU action when needed and taking appropriate form and content. In addition, there have been recent

attempts to clarify in what areas the EU has the competence to legislate, for example the numerous

provisions limiting EU competences in the Lisbon Treaty. The emphasis on the principles of

subsidiarity and proportionality is a cornerstone of the Juncker Commission’s agenda80.

In addition, there have been concerns that national parliaments have been insufficiently empowered to

stop legislation at EU level. The absence of national parliaments in the legislative process is seen by

many as a democratic deficit81. The ‘yellow-card’ procedure introduced in the Lisbon Treaty was

intended to address this. It enables national parliaments to ask that a Commission proposal be

withdrawn if they believe that it breaches subsidiarity. The Commission then needs to either

substantiate the rationale for proceeding with the proposal or withdraw it. However, actual examples

of its use are scarce. The Centre for European Reform argues that a small treaty change could be

enough to create a more effective red-card procedure, so that, for example, half the national

parliaments could force the Commission to withdraw a proposal 82 . From a Better Regulation

perspective, the added value of this procedure could arise from possible reduction of administrative

burdens and removal of unnecessary law from the legislative agenda83.

The Member States also have a critical role to play in the implementation of EU legislation. The EU

most often uses Directives, which provide the Member State with a degree of flexibility on how EU

legislation is implemented. This better respects the concept of subsidiarity by enabling and

77 See Integrated Guidelines for Growth and Jobs (2005-2008), COM(2005) 141 final, Guideline No 16&21
78 Reflected in recommendation for action № 6, 13, 21, 22 
79 Article 5 of the Treaty on European Union
80 Reflected in recommendation for action № 5 
81 CEPS (2014) Shifting EU institutional reform into high gear report of the CEPS high-level group, available at
http://www.ceps.eu/system/files/HLG%20report%20on%20EU%20Institutional%20Reform%20with%20covers%20rev.pdf
82 Grant C. (June 2013) Can national parliaments make the EU more legitimate? EU Observer, available at
https://euobserver.com/opinion/120438
83 Reflected in recommendation for action № 11 
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encouraging different transposition options in the Member States, hence providing the necessary

flexibility to satisfy the requirements and specifics of different frameworks in the Member States. It

also enables a degree of ‘constructive ambiguity’: because of its flexibility, the legislative text is

easier to “digest” and it better accommodates different political views to facilitate political consensus.

But using Directives by Member States can add to administrative burdens, particularly if there are

significant differences in interpretation, where non-transposition might only be detected after a

lengthy legal procedure. There is also the issue of gold-plating, discussed in the previous part of this

study. This adds considerable market barriers for companies operating or wishing to operate across

the EU’s internal borders84.

Using a Regulation could avoid the delays associated with the transposition of a Directive and reduce

the risk of gold-plating. But there also needs to be consideration of whether other measures, such as

self- and co-regulation or non-regulatory instruments can better achieve the policy objectives. This

was already raised in the Mandelkern Report: it states that after deciding targets and scope, is should

consider which instrument is most relevant to use. An example of the greater efficiency of a

Regulation compared with Directive is the case of the EU Cosmetics Regulation85. This Regulation is

often referred to as “a simpler route to market”86 due to the application of unified and harmonized

rules at EU level that could in practice reduce the regulatory administration costs. The benefits of a

Regulation are especially significant for small businesses, as it offers the potential to expand their

sales market in the 28 Member States with no additional compliance cost deriving from different

provisions in the national legislations. This is also in line with the Single Market philosophy.

4.3 Stakeholder involvement

The Mandelkern Report also raised the question of stakeholder involvement in the legislative process.

The European Commission stipulates that public consultation is a compulsory part of the policy-

making process. This can essentially fulfil two functions: it provides additional legitimacy and it can

provide access to expert information and data. However, effective stakeholder consultation is a

complex process87.

Consultations are a time-sensitive issue, and as such are perhaps most effective in the design of policy

alternatives. Being involved early in the policy-making process can potentially address the criticism

that only a limited range of policy options are considered at the IA stage. In other words, the options

to be evaluated should draw on stakeholder input. The input from businesses - especially SMEs - is

important to improve the quality of legislation, given their knowledge, experience and expectations.

By taking into consideration the specific details and requirements of each business sector, the policy

gains greater legitimacy. The consultation exercise also gathers the necessary data for an evidence-

84 Reflected in recommendation for action № 5, 6, 9, 16, 17 
85 It replaced the EU Cosmetics Directive (76/768/EEC)
86 Cosmetics Europe (2015) EU Legislation, available at https://www.cosmeticseurope.eu/safety-and-science-cosmetics-europe/rules-and-
regulations/the-eu-legislation.html
87 Reflected in recommendation for action № 1, 2, 3, 19 
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based approach. Care does, however, need to be taken to ensure that all stakeholder groups can

provide input and that data and evidence is independently cross-checked88.

There is a particular challenge here with involving SMEs/micro-businesses directly, as they often lack

the time, resources and knowledge to interact with European consultations. While business

associations and representations can provide some coverage, this risks missing a large part of the

SME community. Micro-enterprises are often lacking the resources to have an awareness of- and get

involved in- EU legislative and consultation procedures. So far no adequate solution has been found

to involve these important actors in the policy-making process89.

Another essential requirement of stakeholder consultation is the analysis of the input received and the

implementation of stakeholder recommendations. Stakeholders often ask whether their opinion has

been taken into account when the Commission is developing policy proposals. While it is important to

provide stakeholders with the opportunity to express their opinion and share enterprise/sector/country

specific information, there is also a need for the Commission to show how that information has

shaped the policy development90.

4.4 Evidence-based policy

The Mandelkern Report set out the importance of applying better regulation principles across the

whole life cycle of policy (inception, design, legislation, implementation and review) and across all

fields of public policy, enforcing the legitimacy of the legislation.

Most progress at EU level has been made in the proposal stage of the policy cycle. The introduction of

a comprehensive IA system, now to be amended by the Timmermans’ proposals, is the most advanced

part of this policy agenda. While there are some technical issues - already flagged up in the

Mandelkern Report and connected to the evaluation and measurement of the impact and likely

consequences - by-and-large the system has proven that it functions well. The proposed new IA

guidelines successfully describe and explain in a comprehensive manner the steps that need to be

taken to carry out effective IAs while paying particular attention to the broader policy context for the

proposal. The guidelines also highlight the important balance between the economic, social and

environmental impact of a proposal and the necessity to carefully assess how each area will be

affected by a proposal, i.e. what are the respective economic, social and environmental benefits and

costs to be derived. The guidelines also place due emphasis on external consultation. In particular they

recall the benefits to be derived from experts’ and stakeholders’ input in the preparatory stage and

implementation phase91.

However, two critical issues remain: the need to consistently apply evidence-based policy across all

stages of the policy cycle and the involvement of all Institutions and Member States in the wider

evidence-based agenda. On the latter, consistent monitoring and evaluation of legislation is still rather

88 Reflected in recommendation for action № 1 
89 Reflected in recommendation for action № 2, 18 
90 Reflected in recommendation for action № 3, 19 
91 Reflected in recommendation for action № 1, 2, 4 
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rare and does not necessarily lead to action even if it is found that the legislation is not working as

intended92.

Making IA more closely linked to the European Parliament could lead to a stronger impact of the

evidence base on legislative decisions. However, this might also be seen as undermining the role of

the European Parliament as representative of EU citizens, with fears that the role of the European

Parliament could become limited to administering and legally underpinning IA results.

One could argue, however, that an evidence-based approach does not replace political decisions

because IA, or quality information, strengthens political decisions by providing the information

necessary for policy-makers and citizens. Cultural resistance to the Better Regulation agenda could be

mitigated by a number of factors including, but not limited to, information on the need for change,

transparent information about the possible alternatives to legislation and involvement of stakeholders

in the initial stage of policy design. However, crucially, there will also need to be an involvement of

the Member States in a truly multi-level evidence-based policy-making approach.

92 Reflected in recommendation for action № 7, 12, 15, 20 
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5. Conclusion

Over the last couple of decades much has been achieved in moving towards the vision for Better

Regulation in Europe as set out in the Mandelkern and Stoiber Reports. The EU has introduced a

comprehensive set of better regulation tools and procedures that have already delivered some positive

results. The new proposals of the Commission take this agenda forward by aiming to further embed an

evidence-based approach in each step of the policy cycle. But there is more that could be done.

5.1 Administrative burdens

One of the building blocks of Better Regulation has always been the removal of administrative

burdens, aiming to increase the economic competitiveness of EU companies, especially SMEs. A

significant amount of progress has been made in this area. Simplification and cutting red tape is no

longer a one-off process, but has become an ongoing tool for improving the quality of legislation.

Specific burdens have been removed but in some specific policy areas, notably around tax provisions,

further burdens could be removed by providing exemptions and/or less rigid enforcement guidelines

for small/microbusinesses. To do this also for future legislation, the impact of new regulatory

proposals on micro- and small businesses should be assessed systematically. Studies on the burdens

for SMEs often rely on survey data rather than carrying out a detailed cost/benefit study. There needs

to be a continuing focus on improving the evidence base on the impact of legislation, which also takes

into account its potential benefits.

More generally, there is also a need to continue reviewing existing legislation, especially in the light

of evidence on how legislation is working on the ground. A systematic review of the EU legislation is

needed to ensure that it continue to meet the intended objectives efficiently and effectively, focused

specifically on the implications for enterprises, particularly SME’s and micro-enterprises. These

results need to translate into action so the REFIT programme and its implementation remain crucial.

But in itself this is not sufficient: initiatives focusing on ‘reducing administrative burdens’ often focus

solely on individual pieces of legislation rather than on improving the legislative system as a whole. It

is not only specific legislative acts but the overall level of legislation that needs to be addressed,

which requires a focus on legislating less overall especially in areas where the EU’s competences are

not strong. This requires a cultural change in the Commission from developing new proposals to their

implementation.

5.2 Higher quality legislation

In addition to legislating less, there is a need to improve the quality of legislation to make it less

burdensome, not only for businesses but also for other stakeholders. This implies a focus on the

broader question of how to foster higher quality in the legislative process and on the quality of

information for evidence-based decision making.
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IAs have proven to be a useful tool and they will be further enhanced by the changes introduced to the

IAB to create the Regulatory Scrutiny Board. But improvements are still needed: the focus of IAs

should move from assessing impact to an early appraisal of options. These options should

systematically include ‘softer’ measures such as self and co-regulation, market instruments, non-

regulatory implementation and ‘do nothing’ options. Where new legislation is necessary, there is a

need to consider the right regulatory approach, including assessing the merits of regulation versus

directives. Policy-makers should increasingly target more flexible regulatory approaches, which

would not limit the market, but would rather give additional incentives for growth. In the longer-term,

the goal should be for the Commission to move from a culture of “control” to a culture of “client

service”, without losing sight of the multiple objectives, in addition to economic/businesses concerns,

which EU legislation aims to achieve.

In addition, there should be further improvements of the evidence-base, including bringing in external

expertise at an early stage. Evidence-based decision can only be achieved if information is available

for all policy options including their risks, consequences (not only for business performance but also

including environment, social and health) and added value. This information should be accessible to

all stakeholders. References to the calculation method and evaluation criteria should be transparent

and well explained.

Stakeholders are already receiving the attention of policy-makers. The new Commission proposals

acknowledge the importance of communication on the results, recommendations and expectations of

the end-user. Public consultations and stakeholders advisory groups are already included in the

decision-making process. This is a step in the right direction, but it is not yet enough. The crucial

question is what is ultimately done with stakeholder inputs. Unless the Commission can show how

proposals are altered based on this input, many stakeholders will perceive further consultations as an

administrative burden with limited value. Figure 4, shows some indicative elements of responsive

stakeholder consultation in the policy making process.

Figure 4 Stakeholder consultation basic steps

Self-elaborated
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5.3 A system-wide approach

But simply focusing on improving the Commission’s proposals is too narrow: much of the negative

impact of legislation comes from the way it is amended in the EU legislative process and

implemented by Member States, with gold-plating a perennial issue. While progress has been made in

advancing the Better Regulation agenda beyond the focus of the Commission, where it has

traditionally been centred at EU level, progress in these areas still remains patchy. The European

Parliament has started to become more engaged in the agenda but it is still far from a shared, common

approach across EU institutions, especially as the Council is the least engaged in it93.

In addition, at Member State level, the implementation of EU legislation still differs significantly.

There is a wide-spread feeling of a lack of cross-border consistency, which creates barriers and

additional costs for businesses. All necessary actions should be taken not only at European but also at

Member State level to ensure a smooth and transparent legislative process and avoid delays and

unnecessary gold-plating.

5.4 Better regulating the Single Market

One area where cross-border consistency is especially important is the Single Market. An ambitious

Single Market agenda and the aims of Better Regulation are very strongly interrelated, as a more

effective and evidence-based legislative and decision-making process can contribute to market

integration and reducing uncertainty. But care needs to be taken that this is not simply focused on ‘red

tape’ and deregulation. Societal acceptance of further market integration needs to be ensured. The

Single Market needs a common, and - as much as possible - harmonised legal framework at EU level

to function effectively.

Ideally, progressive Single Market legislation replaces 28 different regulatory regimes with a

European one, creating a safe and predictable business regulatory environment which can be

exploited, especially by SMEs, including micro-businesses. Without a consistent EU-wide

framework, the ability of small firms to exploit cross-border opportunities is severely limited. The EU

Better Regulation agenda as a driver for Single Market integration would provide harmonised

common rules, a level playing field and a safe legal environment for businesses to operate and grow

in the EU. Yet, the method often chosen – Directives, aiming at common minimum standards

alongside mutual recognition – has led to a high degree of variation in implementation in Member

States often leading to prolonged legal uncertainty that hinders market integration and deters private

investment. To make decisive progress on the Single Market, a new approach to market integration is

needed: open markets by default, based on radical mutual recognition. The underlying principle would

be that cross-border markets are open by default, with standards in the country of origin being

recognised automatically unless a national authority can evidence a potentially detrimental effect that

could justify protective measures, for example for environmental or health protection94.

93 Reflected in recommendations for action
94 Zuleeg, F. & Harbour, M. (2015) Strengthening the beating heart of the European economy, available at:
http://www.epc.eu/prog_details.php?cat_id=4&pub_id=5986&prog_id=2
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6. Recommendations for action

On the broader scope and in order to improve the quality of the legislative process, the involvement of

all EU Institutions and Member States in the wider evidence-based agenda is needed. In order to

improve the quality of EU legislation, all European Institutions should apply evidence-based policy

across all stages of the policy cycle. Furthermore, it is of great importance to assess the impact in real

time in order to evaluate the effectiveness and results after implementation.

Care should be given to the horizontal alignment between the targets, as it becomes increasingly

challenging to achieve all EU objectives independently from each other. Priority should be given on

the “triggers” or “multipliers” (e.g. growth, Single Market, energy efficiency etc.) from which

multiple positive implications could be achieved. It is recognised that SMEs are the backbone of the

EU economy, so there needs to be a focus on them in the policy-making process. In order to better

target policies to the particularities and needs of micro- and small/medium businesses, a review of the

EU definition of SME might be worth considering in the context of Better Regulation.

6.1 Recommendations for the European Commission and the European Parliament include:

1. Bringing in external expertise at an early stage of decision making. Evidence-based decision

can only be made if information is available for all policy options including their risks,

consequences and added value95;

2. Strongly promoting public consultations in order to increase input, particularly targeting

micro- and small-enterprises that lack the resources to follow the Commission’s agenda96;

3. Consulting stakeholders on draft IAs; this way, the results from the consultation can be taken

into account for redrafting the final IA97;

4. Including SME tests in the IA, ideally focusing on the most vulnerable - micro-enterprises98;

5. Considering all regulatory and implementation options at the earliest stage of legislation99;

6. Linking the Better Regulation agenda with the broader context and priorities of Europe, such

as Single Market integration100;

7. Launching systematic ex-post evaluation for passed legislation and applying the relevant

corrective measures if a legislation is found to be under-performing101;

8. Ensuring fully independent and transparent IAs. For this, an IAB should be a completely

independent body102.

95 See 3.2.1.9; 3.2.1.11; 4.3; 4.4; 5.2
96 See 3.1.1; 3.2.1; 3.2.1.9; 3.3.2; 3.4.1; 4.3; 5.2
97 See 3.2.1.9; 4.2; 4.3; 4.4
98 See 2.3; 3.2.1.5; 3.2.1.6; 3.2.1.10; 3.3.3; 3.3.4; 4.1; 4.2; 4.3; 5.1; 5.4
99 See 3.1; 3.2.1.1; 3.3.1.2; 4.2; 5.2
100 See 3.4; 4.1; 4.2; 4.4; 5.2; 5.4
101 See 4.4
102 See 3.2.1.8; 3.2.1.13; 3.2.1.11
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6.2 The Member States could also support the Better Regulation agenda, for example:

9. Ensuring the proper implementation of EU legislation and most importantly, avoiding

unnecessary gold-plating during its transposition. A peer review system by all Member States,

as provided for the Service Directive, could assist in this103;

10. Identifying legislation that is particularly burdensome for local society and businesses and

signalling this to European Institutions104;

11. Using the “yellow card” procedure whenever a Commission proposal might breach

subsidiarity105;

12. Conducting case studies and sharing results and best practices with other Member States and

EU Institutions106;

13. Focusing on increased mutual recognition, especially in the area of regulatory compliance (e.g.

mutual recognition of certifications or “service passport”)107;

14. Requiring active involvement of the Council in the Better Regulation agenda108.

6.3 The Council should generally engage in the Agenda and seek support from Member States in

implementation of the measures109.

Within this broad Better Regulation agenda, with many actors at both EU and Member State level, the
question is what specific role the EESC could take.

6.4 Below are some areas where the European Economic and Social Committee could improve

the application of Better Regulation at EU level:

15. Identifying specific legislative acts where EU regulation still imposes disproportionate and

unnecessary burdens on small/micro businesses110;

16. Exploring the potential for alternatives to regulation, including commissioning research on the

advantages and disadvantages of such approaches111;

17. Establishing an EU Legislation Observatory, which charts the implementation of EU

legislation at Member State level, with particular attention to gold-plating112;

18. Providing guidance/research on how best to involve stakeholders in the policy-making

process, including setting out ways in which stakeholder opinions/data can best be taken into

account in the development of policy options113;

19. Acting as a conduit for evidence from stakeholders to policy-makers114;

103 See 3.2; 3.2.13; 3.3.1; 3.4; 3.4.3; 4.2; 5.3
104 See 3.1.1; 3.1.2; 3.2.1.1; 3.2.1.3; 3.2.1.6; 3.2.1.10; 3.2.1.11; 3.2.1.4; 3.2.1.15; 3.3.3; 3.3.4; 3.4; 3.4.1; 3.4.2; 3.4.2; 4.1; 5.1
105 See 4.2
106 See 3.2.1.10; 3.2.1.13; 3.2.1.14; 5.3; 5.4
107 See 4.1; 5.3; 5.4
108 See 3.2; 3.4; 5.3
109 See 5.3
110 See 3.2.1.10; 3.2.1.13; 3.2.1.14; 5.3; 5.4
111 See 3.1.1; 3.2.1; 3.3.1.1; 3.3.1.2; 3.3.5; 3.3.1; 3.3.2; 4.2; 5.2
112 See 3.2.1.13; 3.2.1.14; 3.4; 4.2; 5.3
113 See 3.1.1; 3.2.1; 3.2.1.9; 3.2.1.12; 3.3.2; 3.4.1; 4.2; 4.3; 4.4; 5.2
114 See 3.1; 3.2; 3.3; 3.4; 4.2; 4.3; 4.4; 5.2



Implementation of better legislation - -Effect of the Stoiber Report.
Better Regulation – from renewed emphasis to implementation

36

20. Monitoring how far better regulation principles are being translated into practice for specific

policy areas (case studies), following Commission proposals from the inception and

throughout the policy cycle115;

21. Ensuring the read-across between Single Market policy and the Better Regulation agenda,

including setting out the importance of a single, consistent framework for SMEs116;

22. Researching new legislative approaches that could be used to advance Single Market

integration117.

At a more general level, the EESC could provide a long term focus on the Better Regulation agenda,

ensuring that attention remains on this policy area over time, and across all the different aspects of the

Better Regulation agenda.

115 See 2.3; 3.3.1; 3.2.1.12; 5.3, 5.4
116 See 3.4; 4.1; 4.2; 4.4; 5.2; 5.4
117 See 3.1.1; 3.3.1.1; 3.3.1.2; 3.3.5; 3.4; 4.1; 4.2; 5.2; 5.4
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Annex A

Interviews were conducted in July/August 2015. The questions included, but were not limited to:

On the understanding of Better Regulation

 Could you tell me what do you understand to be the main features of Better

Regulation?

 Which sorts of instruments are used in the historic framework of Better

Regulation/legislation on EU level and why?

On the evolution of perceptions

 Has the perception of your organization changed over time as regards Better

Regulation/legislation? If yes, why and in which ways?

 Do you think the discourse on Better Regulation agenda has changed in general?

(does it have to do with the economic crisis, for instance?)

The way forward

 In May this year the Commission proposed to replace the 2003 Interinstitutional

Agreement on better law-making and the 2005 Interinstitutional common approach to

IA with the new Interinstitutional Agreement on Better Regulation. What are the

building blocks of this Agreement and what is its added value over the previous

agreements?

 What could be done in the short run to improve the regulatory environment for

businesses and SMEs?

 Are there challenges of implementation? If yes, in which ways and how can it be

avoided?

On the current perspective of the actor on the topic

 What are the main goals of Better Regulation?

 What is the added value of the agenda?

 Are there barriers to Better Regulation agenda? Which ones and what would be the

way to overcome them (at EU level?)?

 What is the capacity of different actors to deliver/engage with Better Regulation?

 In your opinion, are there barriers to the Commission in allowing citizens and

stakeholders to actively participate in the decision-making process?

 What is the link between Better Regulation agenda and the Single Market?

 What is in your opinion the most important feature: Reducing administrative burden

or better policy-making or IA or ensuring legitimacy or consultation?
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