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Abstract
The purpose of this study was to investigate the potential for governance improvements in the internal
market so that possible bureaucratic hurdles for the business sector are removed. Its conclusion is that
the European Commission, although active in eliminating red tape from EU legislations, is not
intervening yet in the case of gold-plating, which is over-compliance at the national/regional/local
level. A main problem of gold-plating is precisely its nature of falling in at the crossroads of multiple
layers of competence. But gold-plating exists and in certain cases undermines European
competitiveness.
The topic is important, difficult and under-researched. Differences in its origins, scope and mentality
request a more comprehensive discussion and policy intervention, if not always at least in several
cases. The literature review, interviews and empirical evidence suggest that policy interventions can
make a difference but they need to be carefully designed not to eliminate a problem by creating
others. A range of measures are proposed for discussion including hard law (eliminate Minimum
Harmonisation Directives) or soft law (monitoring, opinions, Open Method of Coordination, Comply
of Explain) at the EU level; improvements at the national/regional/local level institutional set up,
undertake of initiatives and synergetic approaches for awareness raising and capacity building by
stakeholders.
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Executive Summary
The purpose of this study was to investigate the potential for governance improvements in the internal
market so that any bureaucratic hurdles for the business sector are removed. The European
Commission (upon request of the Council) has been sensitised and is going through a lengthy and
fruitful process to reduce administrative burdens and associated costs for the sake of global
competitiveness. At the level of the Member States progress is diverse. A particular problem in that
respect is gold-plating, which can be simply defined as over-compliance at the national level, when
EU Directives are transposed into national law. The origin is EU regulation; the implementation being
national or regional regulation. Hence, the problem with gold-plating is that it is at the crossroads of
EU and national/regional legislation. The topic is under-researched and this is why it is in the focus of
this study.
Being at crossroads generates a number of issues:




What is really gold-plating?
Why does it occur?
Who creates gold-plating? Both sides tend occasionally to shift responsibility to each other.
But most importantly who is entitled to act to monitor and/or minimise gold-plating and in
which way?

To answer these questions the methodology of the study consists in a literature review and a series of
interviews at different Directorates General of the European Commission as well as international and
national business sector associations.
Based on the literature review it is clear that policy makers need to agree on the definition of goldplating before deciding on any actions. The simple definition of over-compliance needs to be
complemented and specified, taking into consideration the administrative units involved, the size of
the cost/damage and the level of governance, where gold-plating takes place. Several definitions are
identified in the literature, some descriptive and others prescriptive; all of them valuable and adding to
our understanding. For the purposes of this study a simple definition is suggested: Gold-plating occurs
when there is over-regulation during the transposition of an EU Directive into national law. Policy
intervention is needed to eliminate it or mitigate its consequences, when gold-plating is not justified
by local circumstances and when it triggers non-negligible additional costs for the business sector.
Among stakeholders Business Europe, Eurocommerce and various associations in the UK, Germany,
France, Sweden and Denmark were found to be active in trying to clarify and remedy gold-plating to
the extent that this will prove necessary. It seems that identifying and fighting gold-plating is linked
closely to national competitiveness policies. It becomes an explicit concern in the most competitive
Member States, which have a modern administration and respect new public governance rules. In
countries, which struggle to modernise their administration there are other priorities. This, however,
does not mean that in the latter case there is no gold-plating; one might even be tempted to make a
hypothesis that it is precisely in this case that an EU intervention would have the highest value added,
not only eliminating gold-plating but as a spill over sensitise the administration to become more
business-friendly.
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The propensity of a person or institutions to gold-plate can be traced back on:
 Diversity, whereby over-compliance is justified by local circumstances;
 Inertia, when the topic is already covered at national level before the EU deals with it and
policy makers may simply not eliminate previously enacted rules;
 Lack of coordination, when Directives address areas, which fall under the responsibility of
different departments and the legal service of one department undertakes the transpositions
without coordinating with others;
 Conservatism, when civil servants try to avoid infringement risks (which would reflect badly
on their career), if elements of the transposition are mistakenly misinterpreted;
 Hidden Protection, for incumbents or markets
The governance level, where constraints are added can be sub-divided into
 external to the EU, namely
o national (active or passive)
o regional
o local
 additional levels internal to the EU institutions, are discussed for completion reasons but are
not part of the direct concern of the present study
o during the inter-service consultation, or negotiations between the Commission, the
Parliament and the EESC before a Directive is adopted
o through delegated acts, after the Directive is adopted by the Council
The conclusion of this study is that gold-plating is justified only on the basis of European diversity;
however specific policies and tools are needed to document the justification. All other reasons to
gold-plate are unjustified, but they may need different policy tools to be addressed. Internal goldplating, which goes beyond the definition of the present study, may be justified or not. If at all, this
needs to be addressed in the context of an enlarged RIFIT.
There is no systematic monitoring at the level of the EU; monitoring and efforts to reduce goldplating take place in few Member States, mainly in Innovation Leaders with efficient national
administrations willing to intervene to support competitiveness. While there are legal tools, which
could help the Commission intervene more actively in selected areas, they have not been applied as
yet. Soft law, in the form of recommendations, guidelines, comply or explain principles and open
methods of coordination are easier to adopt than any kind of hard law imposing sanctions.
Empirical evidence, based on case studies demonstrates that gold-plating is indeed sometimes adding
burdens during the transposition and it is more frequently encountered in Health and Safety,
Employment and Social Protection, Environment, Food and Agriculture. This does not mean that
there is no over-compliance in other cases, only that it is less frequent. There are 11 case-studies in
total from which some empirical conclusions could be drawn. The cases analysed are unevenly
distributed, exclusively coming from the EU-15 (UK, Germany, France, Sweden and Denmark) and in
their majority being generated in Health and Safety, Employment and Environment. No detailed cases
were found in Southern Member States and EU-13, although anecdotal evidence and interviews
indicate that the business sector in these countries is also concerned with increasing costs attributed to
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the transposition of Directives. A number of cases of potential interest, for which there was no
detailed information available, as well as cases identified during the EU Impact Assessments, which
could lead to assumptions about gold-plating, are only briefly mentioned.
There are four Directives in the Health and Safety area, which were found to be gold-plated in the
Nordic countries (Over-regulation regarding landing doors in lifts in Sweden; Work at Height
Regulations and Asbestos Treatment Regulations in the UK and over-regulation with respect to risk
assessment in the context of the transposition of the Seveso Directive). Over-compliance is justified
only on the grounds of health and safety of the population, not mentioning any local circumstances.
There are then three Directives analysed in the area of Employment and Social Protection (Treatment
of agency workers, Working time and Employment of part time workers, all of them in the UK). From
the broader number of cases of potential interest not analytically described, it seems that the
Netherlands are also gold-plating in this area. A brief conclusion is that the social model in each
Member State is more influential than EU specifications, because it is an embedded policy emerging
from long-standing understandings between the social partners. Overturning deeply rooted social
accomplishments constitutes a danger for a smooth economic climate.
The Environment is among the areas most frequently attracting gold-plating. The High Level Group
Environment Consortium has identified significant costs associated with gold-plating. In dedicated
studies to underpin the revision of the Environmental Impact Assessment Directive, it was identified
that the average duration and costs differ significantly between Member States, which is an indication
of differences in transposition and potential gold-plating. Energy directives are also connected to the
environment, when dealing with alternative energy sources. The cases include the Over-regulation
regarding “cumulative effects” in France and Over-regulation of environmental regulation/REACH
(which is astonishing since REACH is a Regulation and not a Directive, indicating that even in this
case there can be over-compliance).
Beside the three main areas the case of the Services Directive is of high relevance, as it is in general
recognised that it has failed to realise its full potential, due to poor and uneven implementation across
the EU. Addressing this must be a key priority, given that the services sector is a key driver of
competitiveness, growth and jobs. And further liberalisation of telecoms, transport, construction, and
legal services, is of crucial importance in creating the right environment for competitive European
businesses to prosper. In the UK stricter rules than the ones included in the European Directives are
imposed and extended their scope to a much wider target group for the Money Laundering Directive.
The last detailed case analysed is a description of an effort to make comparisons of transposition in
Germany, Denmark and the Netherlands and identify to what extent they produced differences in the
identification of information obligations and data requirements (labelling) as well as on the
qualitative analysis of requirements (information obligations). The detailed analysis indicated that
gold-plating features were found only in some of the cases the business sector was complaining about.
The value of the study is both in pointing out the need for detailed assessments and in suggesting cost
comparison methodologies.
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The lessons learnt from the empirical material are summarised as follows: Impact Assessments
constitute an important and widely acknowledged tool, but it is much easier to identify the additional
features of gold-plating than to justify (let alone quantify) the associated costs. In macro-economic
terms this is even more difficult as distorted competition (SMEs, incumbents or cross-border trade) is
based on counterfactuals that are hard to prove. Decisions for over-compliance and additional features
taken at the national level are based on national, deeply embedded models but occasionally also on
intuition, responding to a spontaneous instinct for precaution, rather than to thorough investigations
and documented assessments. Legal instruments that may exist are not exhausted and gold-plating can
even take place in the case of regulations, not only directives.
In policy terms the discussion needs to focus on a rationale for intervention, its scope and actors. The
present study has indicated a number of interesting issues but is far from exhaustive. Any effort to
undertake coordinated action would need to understand systematic monitoring and understanding in
every detail, at any geographical and governance level. At the end of the day it is the everyday
implementation that is relevant for the business sector not the text of the law. There are several
sources from which such material can be drawn: a systematic survey in all Member States, a
systematic study of impact assessments and evaluations, indicating differences in the average duration
and costs of a transposition of a Directive, thematic comparative studies etc. Making a much larger
and more thorough report of all types of administrative burdens generated during the transposition and
practical implementation of EU Directives would add to our knowledge and likelihood of success of
intervention.
Independently of the reasons of gold-plating it is the responsibility of the co-regulators and the
Commission to ensure EU harmonisation is achieved without unnecessary regulatory burdens. The
following issues and suggestions of concrete measures form the basis for a discussion in Group I of
the EESC:
The EU level: legal and policy aspects
The EU could radically stop gold-plating by introducing hard law and eliminate Minimum
Harmonisation Directives, which leave degrees of freedom to lower levers of governance. The
disadvantage of such an approach would be disrespect of diversity and subsidiarity.
The EU could also intervene with soft law, exercising its right to issue opinions and guidelines. A
more systematic way would be, after agreement with the other institutions and the Member States, to
introduce systematic monitoring accompanied by processes like the Open Method of Coordination or
a Comply or Explain exercise, based on the models of the European Research Areas or Corporate
Governance respectively.
At the national/regional level
Institutional arrangements are crucial: Establishing a state authority that has responsibility for a
business-friendly environment, operating at the national/regional level and explicitly entrusted with
the elimination/mitigation of gold-plating constitutes good practice. The increasing need to balance
social goals and eliminate bureaucracy to support competitiveness suggest that a National Regulatory
Control Board (Council) is an effective way to address at the same time national red tape and
(deliberate or unintentional) burdens created during the transposition of EU Directives.
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At the same time, not independently, pro-business legislation and elimination of gold-plating needs a
clear strategy embedded in the overall culture of cutting red tape. Member States can easily adopt and
monitor internally mandatory impact assessments of the transposition of EU Directives. They can also
adopt One-In/One out; One In/Two Out principles related to each new transposition. Good
governance or at least improvement of governance would require Evaluation and Enforcement to
ensure consistency.
Stakeholders
There are several ways stakeholders can exercise pressure and undertake initiatives in case the public
sector is not acting: Create national regulatory boards (using the Swedish model), independent of the
State, launch and pay themselves for an impact assessment to document barriers and then fight in the
Parliament or urge the administration to improve the situation, request support from the European
Commission or even the European Court of Justice and last but not least introduce prizes/rewards to
administrative departments that reduce gold-plating.
Finally all levels of governance can independently or in coordination (for the purpose of synergies)
work together to raise awareness, educate policy makers and provide industry bodies with advice on
how to set up a business-dominate, independent regulation councils.
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1

Introduction

The purpose of this study was to investigate the potential for governance improvements in the internal
market so that possible bureaucratic hurdles for the business sector are removed. An initial
investigation, interviews and research on the Internal Market Information System (IMI) and SOLVIT
demonstrated that the Commission is actively pursuing efforts to diminish red tape and improve
business conditions. What appears less researched and nowhere organised is gold-plating; hence the
recommendation of the Steering Committee1 was to focus on this particular aspect of smart
governance. Gold-plating can be simply defined as over-compliance at the national level, when EU
Directives are transposed into national law. This over-compliance triggers unnecessary bureaucracy
and cost for the business sector.
In the global economy the European business sector is facing multifaceted competitive pressures and
needs to exploit all opportunities for low cost and high quality. In this process public authorities (at
local, regional, national and European level) play two roles:




Supporting business: In this role public authorities offer financial incentives and build up the
necessary infrastructure for an business-friendly environment (e.g. education and public
research)
Regulating business: While supporting business is the main driver of growth and
development, the main concern of authorities is the welfare of citizens (safety, employment,
environment etc.); social goals are financed by business value creation but in pursuing social
goals the national administration may create additional costs to the business sector.

Balancing supporting and regulating business is crucial because the welfare state and quality of life of
the citizens are valued more in Europe than in many of its competitors. Hence, trade-offs are complex
and difficult to handle: The business sector exercises pressure for liberalisation, deregulation and cost
minimisation; trade unions and civil society request higher wages, more safety and a clean
environment. The latter are important for quality of life but are adding to cost and bureaucracy and
may thus undermine value creation.
Balancing trade-offs has an additional degree of complexity in the context of the European Union
because of its unique multi-level governance and the subsidiarity principle. European, national and
regional/local legislation and implementation may add degrees of complexity. In this nexus it is often
difficult for the administration, let alone for the public to attribute responsibilities for cost-creating
legal and administrative acts. This is particularly difficult in the case of Directives, which are
composed of legal acts from both the European Council and the national authorities. Thus, it should
come as no surprise that there is sometimes confusion for citizens / business, whether specific features
of national legal provisions should be attributed to the original Directive or its transposition.

1

An ad hoc group composed of European Economic and Social Committee - Group I members Christian Ardhe, Bryan Cassidy, Frank van
Oorschot, Ján Oravec and Jonathan Peel has been very helpful with guidance for this study.
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When transposing a directive the national administration/policy makers may:






Decide to limit the features of the transposition at the minimum level required and delay the
entry into force until the deadline foreseen by the Council; in this case the burden for business
selling in this market is the minimum required by the EU legislator.
Take the opportunity of a legislative act, deriving from a Directive, to add features that reflect
national policies, which go beyond the minimum requirements of the directive. This can have
a justification based on special circumstances (e.g. geographic or climatic conditions), explicit
policy goals (e.g. extensive labour protection by socio-democratic parties) or pressures from
civil society (e.g. environmental protection in Nordic countries). In some cases the
justification is less explicit than in others.
Take the stance that over-compliance is a healthy administrative approach, reflecting a culture
of caution, not risking being accused for infringing the EU legislation.

The global competitive pressures and the recent economic crisis have sensitised policy makers at all
levels recognising the need to lift administrative burdens and diminish costs for the business sector. In
the context of competitiveness and avoiding unnecessary charges there is a political discourse2 and a
number of initiatives have been undertaken by the European Commission to ensure smart regulation3.
At the national level the corresponding efforts vary from explicit efforts to reduce red tape to
unnecessary new burdens. The World Bank, the EU and the World Economic Forum are
benchmarking countries in that respect.
In this complex scene gold-plating has not attracted particular attention (with few exceptions) and was
neglected until recently. This may be due to its hybrid nature of impacts generated by a Directive and
its transposition. More recently, however, a series of studies and policy notes have emerged from
different initiatives, including this one by the European Economic and Social Committee (EESC).
The report discusses efforts of smart governance and in particular gold-plating in detail with the aim
of understanding its nature, government practices and specific characteristics. Its aim is not to make a
complete list but rather to look at individual cases that help apprehend the topic and raise awareness
for politicians, civil servants and society as a whole. Hence, the methodology followed included:



Desk research based mainly on grey literature and reports; there is hardly any academic
literature.
Interviews at the national level, the level of European business associations and in the EU
institutions. The list of people interviewed is presented on Appendix 1.

2

Adopted at the highest level, including the president of the European Commission,
http://www.brewersofeurope.org/asp/newsroom/l1.asp?doc_id=245
3
In a Communication published at the end of 2012, the Commission launched its Regulatory Fitness and Performance Programme (known
as REFIT) strengthening its Smart Regulation tools and governance.
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The rest of the report is divided into three main parts:
1. Understanding the issue of gold-plating: While many (simple and more complex) definitions
exist, discussions indicated that there are grey areas. As details matter and precise definitions,
taxonomies and emphasis differ, it was considered important to clarify them and agree on a
definition that suits the purposes of the study, while highlighting other complementary
approaches. This part includes also a more thorough discussion of the reasons why goldplating takes place.
2. Case studies: A few case studies are presented in detail to understand the variety of areas,
rationales and ways gold-plating is taking place. As there is nowhere a systematic collection
of gold-plating examples, a list of potential cases is drawn from the literature and interviews.
A longer list with cases that were less documented is presented on Appendix 2.
3. The final section is dedicated to policies identified in the literature. Rather than formulating
recommendations the study presents issues for discussion for the members of the EESC to use
as inputs for their discussions.

2

Smart governance in a multi-level context: the issue of gold-plating

The present Chapter discusses smart governance and in particular the issue of gold-plating. Because
of the multi-level governance in the EU, unnecessary complexity may emerge at different levels;
hence it may prove equally difficult to understand the most appropriate way to intervene and
introduce smart governance. In order to highlight the case the present chapter is first presenting the
overall regulatory framework at the EU level, which sets the scene for national legislation, as well as
efforts of the EU to reduce administrative burdens. We then proceed to define gold-plating in more
detail, as diverse definitions of different degrees of complexity and detail can be found in the
literature. This is enriched by a discussion why gold-plating takes place and gives a short overview of
organisations and countries dealing with it. A concluding section organises gold-plating in a twodimensional matrix, which helps clarify its origin and scope and can be used for positioning the case
studies that follow in a general context.

2.1
The European regulatory framework and improvements in the business
environment
The business sector in the EU has been actively asking for a reduction of unnecessary, cost creating
administrative rules and procedures that undermine European competitiveness. Upon Council request,
the European Commission has intensified its efforts and introduced measures to reduce red tape. This
includes the efforts for adopting smart regulation and the Regulatory Fitness and Performance
Programme (RIFIT) initiative. The national level remains important for act in areas that do not fall
under EU jurisdiction and for the implementation of EU legal acts.
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2.1.1

Effort of the European Commission to reduce administrative burdens

EU legislation is adopted with the aim to balance economic and social interests and to ensure a level
playing field for European companies. However, it soon became clear that differences in size and
resources make it impossible to ensure equal treatment and SMEs need special support in order to
really ensure a level playing field. Over the years, as legislation accumulated and became more
complex, even larger companies were found to have difficulties dealing with administrative burdens.
This becomes increasingly problematic when international competitors are not bound to respect social
model entailing a cost as high as the European Social Model4. Hence, the Commission took the
initiative to reduce regulatory burdens and costs associated with EU regulations and directives with
the aim of improving the competitiveness of the business sector.
In 2007, the Commission established a High Level Group of Independent Stakeholders on
Administrative Burdens (HLG), in order to advice the Commission on the Action Programme for
Reducing Administrative Burdens in the European Union. The Group, also known as the Stoiber
Group after its chairman Dr Edmund Stoiber, was established to advise the European Commission on
administrative burden reduction measures suggested in the context of the Action Programme for
Reducing Administrative Burdens in the EU5. Based on an Interim Report presented by HLG in 2009
on the excess administrative burdens imposed on Member States by EU Directives, gold plating
accounted for only 4% of excess burden on regional or local level.6
Starting with the Small Business Act for Europe (SBA) the European Commission is making
considerable efforts to reduce red tape by listening to the voice of SMEs7. The Commission
Communication on 'Minimising regulatory burden for SMEs – Adapting EU regulation to the needs of
micro-enterprises' from 2011 takes this work a step further. It builds on the “Think Small First”
principle set out in the SBA which requires that impacts on SMEs be taken into account when
designing legislation and that the existing regulatory environment be simplified 8. It established the
possibility for the exemption of micro-enterprises from regulation when justified and for lighter
regulatory regimes for SMEs9. More recently, the Industrial Policy Communication10 recommended
simplification of the regulatory and administrative environment, especially for SMEs and highlighted
the importance of a simple, stable and predictable long term regulatory framework for investment in

4

Even though there is a large debate whether a “European Social Model” exists or not there are significant features of social policies that
differentiate the EU Member States from most of their competitors. The Commission’s 1994 White Paper on social policy (COM (94)
333) described a ‘European social model’ in terms of values that include democracy and individual rights, free collective bargaining, the
market economy, equal opportunities for all, and social protection and solidarity. The model is based on the conviction that economic
progress and social progress are inseparable: ‘Competitiveness and solidarity have both been taken into account in building a successful
Europe for the future.

5

Report on Best Practice (2011)
Europe can do better. Report on best practice in Member States to implement EU legislation in the least burdensome way, High Level
Group of Independent Stakeholders, on Administrative Burdens, Warsaw, 15 November 2011
7
http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/performance-review/files/supporting-documents/2012/do-smes-createmore-and-better-jobs_en.pdf
8
COM(2008) 394 final, page 7
9
Commission Report "Minimizing regulatory burden for SMEs - Adapting EU regulation to the needs of micro-enterprises",
COM(2011)803
10
COM(2012) 582 final – Communication from the European Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - A Stronger European Industry for Growth and Economic Recovery
6
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new technologies and innovation. The Top Ten consultation of SMEs on the most burdensome EU
legislative acts for SMEs11 has fed-in the priorities of SMEs into the Commission's regulatory fitness
agenda. Finally, the new Regulatory Fitness and Performance Programme (REFIT), makes the
identification of simplification possibilities, unnecessary regulatory costs and areas for performance
improvement an integral and stable part of policy making and programming12.
While initially SMEs were at the core of reducing administrative burdens, it soon became clear that all
businesses would benefit from a reduction of red tape. Hence RIFIT was adopted to respond to
allegations that EU regulation is often applying too many requirements stifling businesses13. REFIT is
a programme to review the entire stock of EU legislation – to identify burdens, inconsistencies, gaps
or ineffective measures and to make the necessary proposals to follow up on the findings of the
review. The REFIT monitoring results of 2013 report that “since 2005, the Commission approved 660
initiatives, which aimed at simplification, codification or recasting. More than 5,590 legal acts have
been repealed”. The New Legislative Framework for products entails important regulatory
simplification and burdens on business are being reduced in many fields – agriculture, statistics,
animal and plant health, VAT, transport, public procurement, annual accounts, to name but a few. In
the environmental policy framework, directives were put in place for water, air, industrial emissions
and waste which simplified the legal framework, reducing the number of directives in each area,
providing flexibility in implementation. The way in which the Commission now prepares regulation
has changed significantly. Impact assessments and stakeholder consultation are systematically applied
across the Commission. Red tape has been reduced by well above the 25% target set out in the
Administrative Burden Reduction programme.14.
The Commission engaged in an ambitious action programme to reduce red-tape. Between 2007 and
2012, the Administrative Burden Programme achieved a decrease of 25% of burden in 13 priority
areas equivalent to savings of EUR 30.8 billion with a further EUR 5 billion still pending adoption by
the co-legislator. The Commission itself has gone beyond the target by tabling proposals with a
burden reduction potential close to EUR 41 billion (33% reduction). Some of this potential, estimated
at more than EUR 3 billion, was lost in the legislative process since the Commission proposals were
amended. Promoting e-invoicing in the VAT area as well as exemptions or special regimes for SMEs
in the areas of accounting, electronic waste and intra-EU trade statistics were among the main
achievements of the programme. Under REFIT, the Commission is examining together with the
Member States whether these savings have been realised in full by businesses on the ground. In that
way, the Commission can see how best to take red tape reduction a step further15. For the future new
initiatives and preparation for the next round of regulatory reform include amendment and
consolidation of directives on information and consultation of workers, statistical declarations and a
11

Chemicals (REACH); the management of VAT; consumer product safety; health and safety at the workplace; the ability of qualified
professionals to work across the EU; the movement and treatment of waste without damaging the environment; access to major public
procurement markets; road transport of goods and the data protection directive.
http://ec.europa.eu/enterprise/policies/sme/public-consultation-new/index_en.htm
12
COM(2012) 746 final, http://aei.pitt.edu/43033/1/com2012_0746.pdf
13
Results of Standard Eurobarometer: 74% of the Europeans believe that the EU generates too much red tape (Question QA16.4 on page
59: http://ec.europa.eu/public_opinion/archives/eb/eb79/eb79_anx_en.pdf)
14
Communication from the Commission to the European Parliament, the Council, the European Social and Economic Committee and the
Committee of the Regions, Regulatory Fitness and Performance (REFIT): Results and Next Steps
http://ec.europa.eu/commission_2010-2014/president/news/archives/2013/10/pdf/20131002-refit_en.pdf
15
Ibid. p.4
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standard VAT declaration, evaluation and fitness checks for a large number of existing acts,
withdrawals and repeals in six areas. Examples of significant simplification and regulatory burden
reduction include the Services Directive, the patent reform package, the Shengen Border and Visa
Code and the Water Framework Directive. In addition the Commission has adopted a "simplification
scoreboard" including120 measures to cut red tape on EU funding Together with the adoption of the
2014-2020 multiannual financial framework (MFF)16.
In the process of Smart Regulation the adopted tools include impact assessment, stakeholder
consultation and evaluation; these tools are applied consistently across policy areas. Today, almost all
proposals by the Commission which are likely to have significant impacts are accompanied by an
impact assessment and increasing attention is being paid to ex-post policy evaluation. The
Commission carried out 340 public and a number of social partner consultations between 2010-2012
in order to collect the views of citizens, social partners and other stakeholders in business and civil
society and to feed their comments into the process of policy development and review17.
In this process the Commission has clearly understood and reported that it cannot deliver on
regulatory fitness without close cooperation with the other EU institutions and Member States.
Simplification or burden reduction initiatives proposed by the Commission are not always preserved
in adoption by the co-legislator. The Commission welcomes the establishment of an impact
assessment capacity in the European Parliament and urges the European Parliament and the Council
to assess more systematically the impacts of their legislative amendments. This is needed to ensure
that unintended regulatory burden is not introduced in the co-decision process. In addition, Member
States in some cases add regulatory burden when implementing or applying EU regulation18,
sometimes against the simplification efforts decided at European level19.
While it is legally clear that there is no right or obligation of the EU to intervene when Member
States are gold-plating, the European Commission itself sees ‘gold-plating’ as a risk to its Better
Regulation policy and has noted that, whilst not illegal, ‘gold-plating’ is bad practice because it
imposes costs that could have been avoided. In its strategy to simplify the regulatory environment, the
European Commission proposes greater use of regulations (directly applicable)20. NGOs and the
21

European Commission officials consider that the phenomenon needs more attention in the context
of the Lisbon agenda and efforts for increasing European competitiveness.
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http://europa.eu/rapid/press-release_IP-14-209_en.htm?locale=en
Communication from the Commission to the European Parliament, the Council, the European Social and Economic Committee and the
Committee of the Regions, Regulatory Fitness and Performance (REFIT): Results and Next Steps
p.3http://ec.europa.eu/commission_2010-2014/president/news/archives/2013/10/pdf/20131002-refit_en.pdf
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This is gold-plating, although not explicitly named “gold-plating” in the Commission’s document
19
Communication from the Commission to the European Parliament, the Council, the European Social and Economic Committee and the
Committee of the Regions, Regulatory Fitness and Performance (REFIT): Results and Next Steps
http://ec.europa.eu/commission_2010-2014/president/news/archives/2013/10/pdf/20131002-refit_en.pdf. p.12
20
North South Parliamentary Forum
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http://europa.eu/geninfo/query/resultaction.jsp?SMODE=2&ResultCount=10&Collection=EuropaFull&Collection=EuropaSL&Collection
=EuropaPR&ResultMaxDocs=200&qtype=simple&DefaultLG=en&ResultTemplate=%2Fresult_en.jsp&page=1&QueryText=goldplating&y=10&x=19
17

15

2.1.2

Legal acts and degrees of freedom for the Member States

The mandatory legal acts adopted at the EU level include:
 Regulations, binding legislative acts, which must be applied in their entirety across the EU.
 Directives, i.e. legislative acts that set out a goal that all EU countries must achieve. However,
it is up to the individual countries to decide how.
 Decisions, binding on those to whom they are addressed22.
These basic acts imply that Member States can legally increase regulatory requirements only in the
case of the Directives. The reality is, however, more complex than that, because of the differentiation
between Minimum and Maximum Harmonisation Directives. In legal terms the following
differentiation is made:


Minimum harmonisation means that the directive (or other piece of law) sets a threshold of
minimum requirements, which national legislation must meet. When the directive is
transposed national law requirements may exceed the terms of the legislation if desired. It is
usually easier to reach agreement on legislation drafted on this basis, as it allows existing
national legislation on issues such as consumer protection or the environment to remain in
place. Therefore, most European legislation has been implemented on this basis.
Minimum harmonisation can only be of limited assistance in creating a level playing field, as
it leaves significant room for divergence in standards between Member States. In addition,
sometimes directives include optional provisions, which Member States may but are not
obliged to implement. Hence businesses are subject to the possibility of divergent rules. To
avoid gold-plating being used for protectionism some minimum harmonisation directives
contain a “market access” clause, which specifies that that Member States may not prevent the
import of products which comply with the minimum standard, but do not meet the higher
standard imposed by the particular Member State. But if stricter rules apply to national
businesses this leads to reverse discrimination, which has been permitted by the European
Court of Justice (case C-11/92)23.



Maximum harmonisation is the opposite: it occurs when national law may not exceed the
terms of the EU legislation. In practice, this prohibits gold-plating of European legislation
when it is transposed into national law. It may also result in the repeal or amendment of
existing national law; for example the effect of the Unfair Commercial Practices Directive on
the UK Trade Descriptions Act 196824. A maximum harmonisation measure may necessitate a
thorough review of the affected area of domestic law and a high degree of care in ensuring
that the implementation legislation fits into the wider legal framework25. Typical maximum
harmonisation directives refer to prevention and health issues.

22

http://europa.eu/eu-law/decision-making/legal-acts/index_en.htm
Steiner (2006)
Wikipedia
25
Steiner (2006)
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It is quite common for a directive or recommendation to consist of a mixture of maximum
harmonisation and minimum harmonisation clauses.
Deciding which type to use is a matter of trade-offs. Traditionally it was fairly uncommon for
European legislation to be drafted on a maximum harmonisation basis. However, deregulation has
risen up the political agenda in EU Member States, as have concerns that Member States occasionally
use the national implementation of European law as an opportunity to indulge in backdoor
protectionism26. While in the past “there was a trend towards minimum harmonisation, in more recent
years the focus seems to be turning in favour of maximum harmonisation”27.
For our purposes the distinctions are relevant because a radical way to simplify the level playing field
would be to totally abolish Minimum Harmonisation Directives and govern the EU through
regulations and Maximum Harmonisation Directives only. The flipside, however, would be an antisubsidiarity approach with reduced flexibility to adapt to local circumstances.
Increasingly over the years, when there is no EU competence or the Commission and the Council
could not get qualified majority/consensus from the side of the Member States, the approach was to
adopt “soft law” rather than drop the effort to intervene altogether. The term "soft law refers to quasilegal instruments which do not have any legally binding force, or whose binding force is somewhat
"weaker" than the binding force of traditional law”28. Soft law, in the EU jargon, is applied to
measures, such as guidelines, declarations and opinions, which, in contrast to directives, regulations
and decisions, are not binding on those to whom they are addressed.
Soft law can produce some legal effects. It is important to distinguish soft law’s lack of legally
binding effect from its potential impact in practice. It is claimed that soft law may impact on policy
development and practice precisely by reason of its lack of legal effect – rather, because it exercises
an informal ‘soft’ influence through, for example, the demonstration effects of pilot projects, which
illustrate possibilities and exert a persuasive influence. Member States and other actors may undertake
voluntarily to do what they are less willing to do if legally obliged. Soft law, therefore, is sometimes
presented as a more flexible instrument in achieving policy objectives. In reality however, soft law
tends to be used in the EU context where Member States are unable to agree on the use of a ‘hard law’
measure, which is legally binding, or where the EU lacks competence to enact hard law measures. The
Member States and EU institutions are thus able to adopt EU policy proposals, while leaving their
implementation optional for those Member States who do not wish to be bound. At the same time,
adoption of soft law measures may encourage reluctant Member States to consider and eventually
adopt policies and strategies, which are resisted when presented in the form of binding legal
requirements29.
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Wikipedia
https://bookshop.blackwell.co.uk/extracts/9780199279593_steiner.pdf
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In international law, the terminology of "soft law" remains relatively controversial because there are some international practitioners who
do not accept its existence and for others, there is quite some confusion as to its status in the realm of law. However, for most international
practitioners, development of soft law instruments is an accepted part of the compromises required when undertaking daily work within the
international legal system, where states are often reluctant to sign up to too many commitments that might result in national resentment at
over-committing to an international goal. http://en.wikipedia.org/wiki/Soft_law
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http://www.eurofound.europa.eu/areas/industrialrelations/dictionary/definitions/softlaw.htm
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In the context of facilitating the process Delegated Acts were adopted, which are however, sometimes
considered as a way to increase rather than decrease gold-plating (see point 2.1.2 below).
A case of interest for gold-plating may be Article 114 of the Treaty on the Functioning of the
European Union, which foresees that “Par. 3: The Commission, in its proposals envisaged in
paragraph 1 concerning health, safety, environmental protection and consumer protection, will take as
a base a high level of protection, taking account in particular of any new development based on
scientific facts. Within their respective powers, the European Parliament and the Council will also
seek to achieve this objective. Par. 4: If, after the adoption of a harmonisation measure by the
European Parliament and the Council, by the Council or by the Commission, a Member State deems it
necessary to maintain national provisions on grounds of major needs referred to in Article 36, or
relating to the protection of the environment or the working environment, it shall notify the
Commission of these provisions as well as the grounds for maintaining them. Par. 5: Moreover,
without prejudice to paragraph 4, if, after the adoption of a harmonisation measure by the European
Parliament and the Council, by the Council or by the Commission, a Member State deems it necessary
to introduce national provisions based on new scientific evidence relating to the protection of the
environment or the working environment on grounds of a problem specific to that Member State
arising after the adoption of the harmonisation measure, it shall notify the Commission of the
envisaged provisions as well as the grounds for introducing them.” These provisions might be a basis
for monitoring gold-plating in the specific areas foreseen.
In a legal briefing issued in relation with the Ecodesign and Energy Labelling Directives by Client
Earth30 it is attempted to answer the question of whether EU Member States can adopt measures
stricter than required under the directive and its implementing measure, when the directive is based on
Article 114 of the Treaty on the Functioning of the European Union (TFEU), which corresponds to
Article 95 of the old EC Treaty (TEC). While Art. 114 and the particular legal briefing are addressed
to a specific area only (health, safety, environmental protection and consumer protection) this
constitutes a significant input to the discussion of gold-plating, partly because these are the major
areas where gold-plating takes place and partly because this approach can be used as a model for other
areas in case of future amendments.
More processes, such as TRIS and Directive 98/34/EC31 foresee notification procedures that can be
used for initiating full gold-plating monitoring; gold-plating touches upon topics like the free
movement of non-harmonised goods and notification requirements that are often addressed by the
Council. However, the notification procedure is costly (translation costs alone are deterring); hence if
it is not mandatory and strictly monitored it tends to be neglected.

30

Legal briefing: The potential for EU Member States to adopt national measures stricter than those established in the EU legislation based
on Article 114 of the Treaty on the Functioning of the European Union (ex Article 95 of the EC Treaty) – study of the Ecodesign 1 and
Energy Labelling2 Directives
http://www.clientearth.org/reports/climate-energy-art-114-1-tfeu-ecodesign-and-energy-labelling-directives-briefing.pdf
31
http://ec.europa.eu/enterprise/tris/about/index_en.htm
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Soft Law is used in the form of guidelines, recommendations, opinions, codes of conduct, voluntary
agreements, open method of coordination etc. More specifically:




A recommendation in the European Union, according to Article 288 of the Treaty on
European Union (formerly Article 249 TEC), is one of two kinds of non-binding acts cited in
the Treaty of Rome. Article 288 TFEU stipulates: ‘Recommendations and opinions shall have
no binding force’. Recommendations are without legal force but are negotiated and voted on
according to the appropriate procedure. Though without legal force, they do have a political
weight. The Recommendation is an instrument of indirect action aiming at preparation of
legislation in Member States, differing from the Directive only by the absence of obligatory
power.
The ‘open method of coordination’ (OMC) is a form of EU soft law, a process of
policymaking which does not lead to binding EU legislative measures nor require Member
States to change their law. The open method of coordination (OMC) aims to spread best
practices and achieve greater convergence towards the main EU goals. Historically, the OMC
can be seen as a reaction to the EU’s economic integration in the 1990s in the field of
employment policy. Generally, the OMC works in stages. First, the Council of Ministers
agrees on policy goals. Member States then translate guidelines into national and regional
policies. Thirdly, specific benchmarks and indicators to measure best practice are agreed
upon. Finally, results are monitored and evaluated. Because it is a decentralised approach,
largely implemented by the Member States and supervised by the Council of the European
Union, the European Commission has primarily a monitoring role and the involvement of the
European Parliament and the European Court of Justice is very weak indeed. Although the
OMC was devised as a tool in policy areas which remain a priority for national governments,
it is sometimes seen as a way for the Commission to ‘put its foot in the door’ of a national
policy area32.

2.1.3

The Single Market

The Single Market is the cornerstone of the European integration and a key driver for growth. To
facilitate trade and reduce cost, several principles and tools are adopted to help. It is precisely
diversity and subsidiarity that make the legal European system unique and complex. The potential of
the Single Market is not fully exploited when rules are not implemented or do not work in practice.
Estimates suggest that better transposition and implementation of EU legislation could promote
growth by reducing administrative burdens for businesses by a third, leading to an overall saving of
nearly EUR 40 billion33.
Proportionality principle
For the Single Market to operate the principle of mutual recognition has been adopted. When applying
it, one may come across cases where the national administration or private organisations (in particular
standardisation or quality assessment bodies) create mandatory rules that are on top of standards

32
33

http://www.eurofound.europa.eu/areas/industrialrelations/dictionary/definitions/openmethodofcoordination.htm
http://europa.eu/rapid/press-release_IP-12-587_en.htm?locale=en
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without any reasonable justification. This increases costs for the business sector but its origin is not in
the transposition of Directives. In that sense it has the same impact as gold-plating but it is not the
same thing. Hence, when looking into the application of the principle of mutual recognition the
competent Unit of DG Enterprise is not addressing gold-plating.
But overall the European Commission has as yet been pre-occupied with the legal part of the
transpositions. It has adopted a monitoring system and a course of action to ensure that Single Market
rules work better in practice. The Internal Market Scoreboard is used to monitor transposition and
implementation of Internal Market legislation by the Member States. The Single Market Governance
Report is produced for each country and includes selected indicators and issues on general governance
as well a chapter on the implementation of Internal Market legislation. This includes the Transposition
of Internal Market legislation into national law and Infringement proceedings for incorrect
transposition or application of Internal Market rules. Indicators include:









Transposition deficit
Number of directives two years or more overdue
Transposition delay on overdue directives (in months)
Compliance deficit
Pending infringement cases
Average speed of resolution - pending cases (in months)
Early resolution - closed cases
Duration since Court's judgments - closed cases (in months).

All these indicators refer to Member States’ procedures that are clearly violating EU Law. The
compliance deficit is defined as “Number of directives transposed where an infringement proceeding
for non-conformity has been initiated by the Commission as a percentage of the number of IM
directives communicated by the Commission as having been transposed”. Hence it is clear that goldplating is not among the issues being monitored.
The tools used to monitor the Single Market governance include:
The Internal Market Information (IMI) system is an IT-based information network that links up
national, regional and local authorities across borders. It enables them to communicate quickly and
easily with their counterparts abroad. IMI was developed by the European Commission services in
close cooperation with Member States. IMI went live in 2008 and is currently being used for
administrative cooperation under the Directive on the Recognition of Professional Qualifications, the
Services Directive and, on a pilot basis, the Posting of Workers Directive. The main purpose of IMI is
to make administrative cooperation more efficient. The Commission is therefore looking at how fast
and active cooperating authorities are in the system.
Good performance is reflected in the time to handle requests for information from EU counterparts.
Although there is no fixed deadline for responding to requests in IMI, information exchanges are
normally treated very quickly. At EU-level almost 60% of all requests have been replied to within two
weeks.
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Overall performance in IMI also takes into account the number of inactive users, i.e. users that have
not yet logged in to IMI following their registration in the system. Authorities without active users
will have trouble handling any incoming requests speedily (as users will first need to be provided with
a password) and are unlikely to send any requests themselves, as they are probably unaware of how
IMI functions. Therefore, national coordinators need to make contact with these authorities, explain
their obligations in using IMI and, if necessary, provide training34.
The Your Europe portal provides practical information and advice to individuals and businesses,
helping them to understand and exercise their EU rights. It operates in all official EU languages and
acts as a single gateway to further sources of information and help, at both EU and national level35.
SOLVIT is a network between the Member States, facilitated by the European Commission36. The
network aims to solve cross border problems encountered by citizens and businesses, caused by the
misapplication of EU law by public authorities. Each Member State has a national SOLVIT centre,
part of the national administration. In each case two centres cooperate to solve the problem; the home
centre, which is the one where the client is located or where the rights to be defended stem from and a
lead centre, which is in the country whose public authority causes the problem. The Commission is
responsible for the overall coordination of the network and provides the necessary technical
environment (database), network meetings, trainings, case handling advice. The network started in
2001 and has evolved from 130 cases a year to around 130 cases a month at EU level. The overall
resolution rate is around 85-90% and the aim is to deal with problems within a timeframe of 10
weeks.
The Points of Single Contact (PSCs) are e-government portals for entrepreneurs active in the service
sector. These are one-stop shops through which service providers can obtain all relevant information
and complete all procedures relating to their activities. It is a legal requirement to have a PSC in each
EU country since December 2009 as set out in the EU Services Directive37.
The Communication adopted by the Commission in June 2012 proposes to focus efforts on sectors
with the largest growth potential38. In 2012-2013, the identified sectors were services and network
industries. In these areas, the Commission calls on Member States to commit to zero tolerance for late
and incorrect transposition of Directives. The Commission, on its part, will provide enhanced
transposition assistance in order to smooth out potential problems. In case of infringements,
procedures should take no more than 18 months on average (currently 25.5 months) and Member
States should comply with Court rulings within 12 months. To make the Single Market work more
effectively, the Commission recommends making better use of IT tools to empower citizens and
businesses. It calls on Member States to strengthen problem-solving tools and set up Single Market
Centres to better monitor how Single Market rules work.
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35

21

While the progress in monitoring the enforcement of legislation for the Internal Market is
incontestable, it is also recognized that the Single Market should not only be a legal construct – it
should work in practice for its customers. For this to happen, the European Commission and the EU
Member States need to work together at all stages of the governance cycle39. In this respect the next
step to look into is the way national legislators and administrators implement the legally transposed
directives. At the end of the day it is the everyday implementation that is relevant for the business
sector not the text of law. This is when the issue of gold-plating comes into play.

2.2

Gold-plating

European legislation is frequently blamed for the adverse effects that it has on the competitiveness of
the economy. This may be the case (in which case it is subject to the EU corrective actions under
way) but it may as well not be. At the level of the Commission it is considered that a lot of the
criticisms are unfair. It points out that Member States are responsible for deciding whether new
legislation should be adopted – and, in the case of directives, for choosing how EU rules should be
implemented into national law (where ‘gold-plating’, the adding of unnecessary detail in the national
law, often occurs).
It is thus important to understand at which level additional burdens occur and why. This is the only
way to understand why smart governance is not adopted and how it can be improved.

2.2.1

Definitions: what is gold-plating

Gold-plating is known as over-regulation when transposing an EU Directive. Several attempts are
made in dedicated studies and interested organisations to define gold-plating in more detail or even to
describe the actions taken in its context.
For the EU 'gold-plating' refers to transposition of EU legislation, which goes beyond what is required
by that legislation, while staying within legality. For the EU Directives that foresee minimum
requirements Member States have large discretion when implementing them. They may increase
reporting obligations, add procedural requirements, or apply more rigorous penalty regimes. ‘Goldplating” takes place when national implementation of EU legislation exceeds the minimum level that
a legal act requires while staying within legality. This imposes additional costs, burdens or restrictions
to business. Although not illegal, 'gold plating' is usually presented as a bad practice because it
imposes costs that could have been avoided40. In a report studying gold-plating in the employment law
in the UK gold-plating is defined as “the practice of adding obligations or restrictions not required by
EU rules when implementing them in UK law”41.
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The issue of gold-plating has attracted attention from different business associations and Business
Europe has made an effort to discuss the topic with its members and attempt to create a common
understanding, which should reflect what the European business community considers to be goldplating. To facilitate policy intervention this common understanding is not phrased as a definition but
as six different types of acting:
1. Extending the scope of the Directive and adding regulatory requirements beyond what is
required by the Directive in question;
2. Not taking (full) advantage of any derogation;
3. Retaining national regulatory requirements that are more comprehensive than is required by
the Directive in question;
4. Using implementation of a Directive as a way to introduce national regulatory requirements
that actually fall outside the aim of the Directive;
5. Implementing the requirements of the Directive earlier than the date specified in the
Directive;
6. Applying stricter sanctions or other enforcement mechanisms than are necessary to implement
the legislation correctly42.
Because of its connection to the transposition of the EU Directives, in many cases the public opinion
is driven to unjustifiably believe that it is the EU, which is to be blamed for over-regulation. The issue
is gaining importance because it has attracted the attention of national stakeholders in many Member
States, in particular the business sector which considers gold-plating as additional cost/barriers to
entrepreneurial activity and European competitiveness. An indication of its wide-spreading impact is
that even Wikipedia refers to Gold-plating43.
For the purposes of identifying cases and discussing policy measures in this study we adopt a simple
definition suggesting that gold-plating occurs when
 There is over-regulation during the transposition of an EU Directive into national law
 which triggers non-negligible additional costs (directly or via additional bureaucratic burdens)
for the business sector.
The costs that emerge can be of different nature44:
 Additional charges on business (time/money to get products licensed);
 Onerous record keeping (data protection rules);
 Unnecessary bureaucracy (hampering e-commerce: complex and diverse rules on
sales, promotions, labelling and web content hamper e-commerce).
It is a matter of discussion whether early transposition can be considered as gold-plating to the extent
that it may trigger increasing costs compared to countries that transpose on the deadline45.
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Business Europe (2013)
Gold-plating is a term used in European Union law to describe the incorrect transposition of a European directive. Gold-plating refers to
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Before turning into the final agreement on what is gold-plating it is important to see what is not goldplating and why it occurs.

2.2.2

What is not gold-plating

Because of the multi-level governance there is often mis-information on the issue of gold-plating and
stakeholders or civil society may wrongly interpret gold-plating:
1. Failure / incorrect implementation or delays in the transposition of directives by the Member
States do not constitute gold-plating. They trigger infringement procedures, which are closely
monitored at EU level on this aspect of the transpositions, as described above. This is a matter
of Internal Market monitoring and infringement procedures.
2. Directives or EU regulations requirements’ that create justified or unjustified red tape and
cost to the business sector are not gold-plating. They constitute an issue for better EU
governance, which is subject to REFIT and action of remedy by the European institutions, not
by the Member States.
3. National technical rules in areas which are not related to the transposition of a Directive may
have the same effect as gold-plating but it is not.
It is interesting to flag one issue, which may be considered to be at the border of being gold-plating or
not: it happens that during the transposition of a Minimum Harmonisation directive policy/law makers
at the Member State level identify the need to add features that they consider justified because of
special circumstances in the particular country. Hence, to thoroughly understand gold-plating one
needs to go beyond the mere fact that it exists and understand why it takes place.

2.2.3

Analysing the reasons and culture of gold-plating

Gold-plating is not an explicit policy and it can take place for different reasons:


Diversity: EU Directives create an opportunity to address specific policy topics. Because
policy issues / priorities differ between Member States the transposition paves the way for a
national discussion in social, environmental and competitiveness policies. This may reflect
well thought-through policy decisions, possibly following an impact assessment and a
consultation process. In this case policy makers appear having made decisions after having
weighted the trade-offs between business costs and other policy targets. The costs for the
business sector are a result of deliberate national policies and the reasons for the justification
of over-compliance are usually related to country specificities (e.g. more insulation in
particularly cold or hot climates; stricter construction regulations in seismic ground). Costs
occur in order to avoid higher costs or damages.



Inertia: Often EU directives are voted after similar legislation is voted in one or more
Member States. When the topic is already covered at national level, policy makers may
simply not eliminate previously enacted rules, which do not contradict the new EU directive,
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but make it stricter. This triggers unnecessary costs, which, unlike the previous case, which
are neither explicitly researched nor justified. As an example Schaefer and Young (2006)
found that in several cases, the problem has been the previous lack of clarity rather than new
burdens from gold-plated regulations.
Lack of coordination: Directives may address areas, which fall under the responsibility of
different departments. When the legal service of one department undertakes the
transpositions, in particular in Member States with limited institutional, inter-governmental
coordination culture, additional features may remain in laws that are the responsibility of
another Ministry.
Conservatism: Policy makers appear sometimes over-cautious, when they are unaware of
transposition details. They want to avoid infringement risks (which would reflect badly on
their career) in case elements of the transposition are unclear or mistakenly misinterpreted. It
may be national or individual cultural characteristics that drive lawmakers to become overcautious. They transpose the directives with a broad interpretation of the minimum
requirements in order to ensure margins of security to avoid infringement procedures.
Occasionally they are even accused of doing it as a way to justify their jobs. Again the costs
are neither necessary nor justified. Intervention would be defensible to eliminate these costs.
But it is important to understand how such over-compliance can be identified and who has the
power/right to annul it.
Protection: In some cases gold-plating takes place as a substitute for protection of national
businesses or specific interest groups. If the case refers to protecting nationals, it is hidden
protectionism and subject to infringement of the Internal Market. If the case refers to
protecting specific actors (e.g. incumbents) it is subject to infringement of competition policy.
In either case actions are taken by the EU institutions. However, if the protectionism is
arduously hidden and not addressed by the European Commission, it can be interpreted as
gold-plating.

2.3

Who is focusing on gold-plating

Gold-plating has been addressed in the first half of the 21st century by different organisations and
stakeholders. Studies were launched and review committees were created between 2005-2007. There
seems to be silence after that, which is now broken with a variety of new commitments and reports at
national and European level in the last two years.

2.3.1

The transnational level

2.3.1.1 The European institutions
The European institutions do not see gold-plating as their competence most of the time. However:
1. The High Level Group of Independent Stakeholders on Administrative Burdens,
recommended, among others that “Gold-plating unnecessary administrative requirements and
burdens for companies should be avoided. The report makes a distinction between “active”
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gold-plating when gold plating occurs during or after the transposition process, and “passive”
gold-plating when new EU legislation is introduced and the local regulator fails to amend
existing legislation that imposes stricter rules than the ones imposed by the new EU
legislation46.
2. The European Parliament’s Industry Committee has also adopted a resolution on reducing
bureaucracy, which addresses gold-plating. It is understood that “It is often Member-State
additions to EU laws which make life difficult for SMEs”47.
2.3.1.2 European Stakeholders
While in theory most stakeholders agree that gold-plating should be analysed only few organisations
have been actively pursuing the topic as yet:
Business Europe representing the interest of its members is most active, with the creation of a short
but explicit and concrete opinion on how to deal with gold-plating.
In this opinion48 Business Europe addresses the incomplete process of the creation of the Single
Market and the differing ways that EU Single Market legislation is transposed and implemented at
national level. Barriers to free movement and trade of businesses in the Single Market might arise if
governments at national, regional or local level choose to implement jointly adopted rules in a way
that raises costs for enterprises. EU Member States are bound to transpose EU Directives correctly
and by the deadlines set by the European Commission. Directives may give national Governments
room to exceed the minimum level that is required to implement EU Directives correctly and on time.
The popular expression for situations where national implementation of EU legislation exceeds the
minimum level that a legal act requires while staying within legality is ‘gold-plating’. While
authorised under EU law, decisions by Member States to ‘gold-plate’ EU-legislation can lead to
increased costs, unnecessary regulatory burdens and competitive disadvantages for business, as well
as a fractured single market and uncertainty about what rules apply. This in turn negatively impacts
on companies’ competitiveness. The organisation concludes with an explicit definition, which was
presented in Section 2.2.1 above.
Eurocommerce is also involved indirectly in gold-plating in the context of the interest of its members
to ensure free movement. In that sense it is mainly concerned with product safety regulations. In a
recent study49 it is explicitly mentioned that fragmentation in the European market is still important
and the principle of mutual recognition is one way to deal with that: Despite all these efforts to
streamline the market surveillance of products on an EU level Member states use the flexibility within
product specific regulation to impose additional national requirements on products, such as labelling,
testing, standards, environment, size etc. This hinders the free movement of goods in the internal
market. Eurocommerce sees the problem more for products without a specific legislation where
Member States are entitled to set their own national requirements. International online, bricks &
mortar and omni-channel retailers & wholesalers for many of the products they sell are addressed to
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http://eppgroup.eu/press-release/82267
Business Europe (2013) http://www.mgyosz.hu/brusszel/20130610-00641-E_a.pdf
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28 national markets. Products need to be relabelled, retested or adapted to the requirements of the
national market. This increases complexity of doing business and increases costs and this without a
clear benefit for consumers, and without knowing if the consumers appreciate any of the adaptions
made to the product.
Therefore Eurocommerce advocates that revitalising and strengthening the principle of Mutual
Recognition provides a good instrument to improve the free movement of goods in the EU. If a
product is placed on the EU-market in essence a business should be able to legally trade the product in
another Member State. In the organisation there is, in addition to the need of promoting Mutual
Recognition, acknowledgment that gold plating is a significant issue in some Member States and that
it creates internal market barriers.

2.3.2

The National level

Only few countries have explicit policies and have undertaken specific evidence gathering for goldplating. This, however, should not be interpreted as others not being affected. Information on the most
active Member States is presented below:
2.3.2.1 UK
Stakeholders in the UK have been very active in addressing gold-plating and have sensitised the
administration. There are various explanations why the UK is a front-runner in simplification and
gold-plating that go beyond the scope of this report50. In summary the UK is characterised by a long
history51 and the most active government(s) and the most active stakeholders in the area of goldplating compared to all other Member States. Its tradition, as both the previous Labour Government
and the current Coalition Government took a serious commitment to reduce red tape (including goldplating), plays a crucial role in its successful trajectory. The short and comprehensive Donaldson
report of ten years ago may be seen as the good practice creating awareness and triggering change.
However, the success stories reported by the government are not always shared by the business sector.
Stakeholder studies and reports are numerous: Based on case-studies a joint publication by the
Foreign Policy Centre and the Federation of Small Businesses 52 in 2006 indicated that “gold plating
does present a significant problem to the small business community. It takes time and money away
from key wealth and job creators. Furthermore, it contravenes the essence of the single market by
putting UK businesses at a competitive disadvantage to their continental counterparts”. The study
concluded that there were a number of cases where Whitehall has extended the scope of the original
directive and gold-plating occurred in various forms, including extending the scope of EU directives
50

Partly explained by the neo-liberal policies going back to Lady Thatcher, the UK legal culture and partly because of Britain not
maximising its influence over the way the EU makes its decisions (MacShane Report 2006)
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Based on an interview the British Government launched its deregulation initiative in October 1992 with the intention of identifying all
regulations which imposed burdens on business. At that time, it was claimed that ‘over a third of existing UK legislation arises from the
obligation to implement EC law’. This proportion is now much larger. According to Eurosceptics in the United Kingdom 90% of British
law originates in Brussels. In fact, the British suffer from the way in which individual Ministers apply different interpretations. In 1992, the
British Government set up a Task Force aimed at identifying excessive implementation which added unnecessarily to the burdens imposed
by EU directives. The Task Force was composed principally of national officials with the addition of representatives from private business.
The Task Force worked to a tight deadline allowing 90 working days to prepare its report to Ministers.
52
Schefer and Young (2006)
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by including extra pieces of legislation in the statutory instrument; widening the scope of the EU
directive to cover extra requirements; and introducing targets and deadlines. Additionally, there is a
danger of over-implementation of another kind if the enforcement agencies have such rigid inspection
criteria that they do not focus on those businesses that pose the greatest risk. The problem stressed
was the significant cost increase that deterred businesses from expanding their operations. Plus it is
not only real costs but also perceived costs of regulations that affect the competitiveness of
businesses. More recently the Midas Touch Report (2013) has also been very critical and identified
cases where gold-plating takes place and others where a clear danger for gold-plating is identified.
Different governments in the 21st century have been committed to cutting regulation and launched
reviews53 to help cut red tape. This applies to British regulation and includes gold-plating. As
indicated by the Donaldson Report “. Gold-plating, as defined by an on-going audit by HM Treasury,
is part of a larger category of over-implementation which also includes double-banking or regulatory
creep. As the Government has acknowledged, “it may arise in a number of ways, including: extending
the scope of European legislation; bringing in EU-derived obligations into force earlier than required;
failing to streamline the overlap between existing legislation in force in the UK and the new EUsourced legislation; or uncertainty created by lack of clarity about the objectives or status of
regulations and guidance”. More recently a Task Force composed of prominent members of the
business community has addressed the issue of red tape and made specific recommendations both for
the EU and the national government54.
The current process in the UK is as follows: Based on the Coalition Agreement Guiding Principles for
the EU, legislations are adopted and there is EU Transposition Guidance. Each Ministry that
transposes a Directive has to get the Cabinet’s approval and if gold-plating is decided then it has to be
explicitly presented in the Cabinet. If the Cabinet’s decision eventually includes the suggested goldplating this has to be made public with an explanation and justification.
The UK Better Regulation Executive in the Department for Business, Innovation and Skills has crossdepartmental responsibility to ensure regulations in the UK are fair and effective. The tasks of the
Executive, which publishes guidance for all government policymakers to help design better
regulations or find other options instead of regulation, include:








controlling the number of new regulations by operating a ‘one in, two out’ rule for business
regulation
assessing the impact of each regulation
reviewing the effectiveness of government regulations
reducing regulation for small businesses
improving enforcement of government regulations
using alternatives to regulation
reducing the cost of EU regulation on UK business

53

The Hampton Review, Donaldson review and Davidson review are well known. For instance The Davidson Review (published in
November 2006) found a number of areas for improvement although it also concluded that business was often complaining about the
underlying policy, rather than the regulation giving effect to the policy, and that gold plating was not as widespread as claimed.
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/249969/TaskForce-report-15-October.pdf

28

The Guiding Principles for EU Legislation, finalised in June 2011, established how government
manages the flow of EU legislation. A review examines how the ‘Guiding principles’ have operated
over the 18 months since they were finalised, from 1 July 2011 to 31 December 2012. Its analysis
shows that the government has been successful in preventing the ‘gold-plating’ of EU legislation. The
review of the operation of the Transposition Principles found just one example where a Department
had proposed some gold-plating placing additional costs on business (a proposal to introduce "full
cost recovery" for the provision of inspections in the meat industry). However, all proposals from a
Departmental Minister for new regulations have to be approved by Cabinet Committee before the
draft regulations can be presented to Parliament. In this instance, Ministers collectively in the Cabinet
Committee decided not to approve the proposal for gold-plating from the Departmental Minister.
Ministers did not approve this proposal for gold-plating and it did not go ahead. Thus there were no
examples of gold-plating placing new additional costs on business approved during the 18 month
period.
Still, interested parties in the UK continue to worry that that in certain cases gold-plating continues
and harms the business sector considerably55.
The set of general and a set of operating principles regarding gold-plating56 may be of interest for
study in other Member States:
General Principles
1. The Government's approach is to look at the cumulative impact of new EU measures.
2. Wherever possible, the Government will argue for alternatives to regulation at European
level, drawing on behavioural science insights.
3. The Government will engage with the European Commission before it has adopted proposals
to increase UK influence on the drafting of legislative proposals.
4. The Government will build alliances with other Member States and relevant MEPs and other
EU-level stakeholders to increase the UK's effectiveness in negotiation.
Operating Principles
1) Before starting transposition, departments must satisfy the Reducing Regulation Committee
(RRC) that they have identified the aims of the EU law and the relevant policies of the UK
Government, and how the two will be brought into harmony so that transposition neither has
unintended consequences in the UK nor risks infraction.
2) The legal text for UK transposition should only be finalised once the policy framework has
been agreed by the RRC.
3) The Regulatory Policy Committee must clear impact assessments for all transposition
proposals.
4) The European Affairs Committee should be kept informed.
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IoD (2013), the Midas Touch Report
file:///C:/Users/Leaf%20II/Downloads/SN05943.pdf
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5) When reviewing departments' approach to transposing and implementing EU law, the RRC
will expect departments to apply the following principles:
a. within two weeks of publication in the Official Journal the RRC to have been notified and
provided with a pro forma including an outline project plan to the obligations coming into
force;
b. proposed implementation applies the above principles and meets the standards in the
Government's guide to European policy-making;
c. proposed implementation complements domestic legislative objectives; and
d. proposed implementation delivers the outcomes required by the directive and is supported
by evidence showing it will minimise the cost to business
2.3.2.2 France
Public authorities in France seem to resort to gold-plating in many policy areas for different reasons:
as a way to display exemplarity; because the economic and social impacts of the adopted measures are
not sufficiently taken into consideration; or because French national positions are not effectively
coordinated with stakeholders before the negotiations for the adoption of the directive take place in
Brussels leading public authorities to “compensate” when transposing European norms to adapt to
certain stakeholders’ requirements after the directive has been adopted.
French authorities regularly acknowledge the need for a better transposition of EU directives. For
example they have explicitly done so recently in the context of the publication of a Government
roadmap on the modernisation of environmental law released in January 201457:
i.

ii.

In this document they propose to address the causes of gold-plating notably by enhancing
the involvement of stakeholders in the definition of national positions prior to the
elaboration of European directives
MEDEF, the French Employer’ Association58, welcomes this initiative but underlines that
it still needs to be effectively implemented. MEDEF thus calls for the establishment of a
clear and organised framework for the involvement of stakeholders during the national
preparatory phase of the European decision making process.

As further measures to be taken to avoid gold-plating, MEDEF also suggests that an ex-post
evaluation of implementation norms should be systematically conducted. The French government has
also made pledges regarding ex-post evaluation; yet concrete measures still need to be taken. The
costs entailed by gold-plated norms should be measured against the added value they provide to reach
the initial purpose of the directive. In cases where additional measures which are not foreseen by the
directive are taken, they should be duly justified. Those justifications should be included in the
recitals of the transposition norms, regardless of their legal nature59.
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At the end of 2013 a new policy was announced by the President of the Republic and monitored by
the Finance minister, called Simplification Shock, which is expected to address i.a. problems caused
by gold-plating.

2.3.2.3 Germany
A commitment to streamline the regulatory state, reduce the bureaucratic machinery and simplify the
legislative environment has been a feature of German policy through successive governments over the
last couple of decades. The German Government’s Coalition Agreement of 15 September 2009 states
that “We shall implement EU Directives in a competitively neutral way (‘one to one’) so that
companies in Germany are not put at any disadvantage” and “The functionality of the European
internal market hinges on the timely implementation of EU Directives. Implementation that exceeds
EU guidelines or that is combined with other legal measures should, in principle, be excluded.”
The German system is organised in a dual mode: coordination for avoiding red tape is ensured at the
Chancellery, where there is a Better Regulation Unit, while the National Regulatory Control Council,
established in 2006 (with amendments in 2011) operates at the Federal Chancellery but is independent
in its work60.
The federal chancellery Better Regulation unit implies a break with the tradition of silo ministries, an
inward looking administration, and a weak centre. Unlike the more traditional chancellery units which
co-ordinate and monitor the activity of the highly autonomous line ministries, this unit has more
active advocacy, management and evaluation responsibilities. The Better Regulation unit is
responsible for piloting the federal business administrative burden reduction programme and
supporting the related work of the National Regulatory Control Council61. The Federal Government’s
guidelines for Impact Assessments state that the assessments should include an explanation if the
proposed implementation exceeds the requirements of the European legislation62.
The National Regulatory Control Council has the task of supporting the Federal Government in
implementing its measures in the field of bureaucracy reduction and better regulation. In particular, it
examines the description of the compliance costs of new regulations for citizens, the business sector
and public administration in terms of comprehensibility and correct methodology, as well as the
description of the other costs to businesses and especially to small and medium-sized enterprises.
In an earlier study conducted by the Bertelsmann Stiftung63 (presented in Chapter 3 in more detail) the
level of cost attributed to gold-plating was found to be less of a problem in Germany. The study
suggests that Germany has succeeded in specific cases to transpose directives with lower cost for the
business sector than initially anticipated as it did not gold-plate in the case of the Product Safety
directive and Safety in Construction Sites). The study stresses that pressures to monitor and control
gold-plating from the side of the business sector are all but uniform. They seem to depend on:
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Competitive pressures: when global competition intensifies and companies from less
regulated countries penetrate the European market, there is a natural reaction to try and
reduce all kind of unnecessary cost sources, one of them being gold-plating.
In a similar way it seems that the economic climate affects pressures, as in times of
reasonable or high profits companies focus on expansion and see less the rationale in
investing on trying to reduce burdens (unless they are very pronounced).
At the national level the degree of gold-plating exercised by the governments in the Member
States is a determining force for raising the issue: when gold-plating is limited and the costs
associated with it are low, the business sector does not see the need to react.
Last but not least it seems that when there are particularly interested individuals or sectors
“champions”, they can raise the issue and pursue it further, independently of the above
mentioned points.

In one interview it was suggested that after a decade of enterprise-friendly regulatory environment the
public opinion and discussion now concentrates on questions of minimum wage and social welfare
rather than business regulation. Additionally the insufficient regulation in the banking sector has
raised doubts on the impact of businesses on the regulatory system is too influential.

2.3.2.4 Netherlands
The Dutch government has actively pursued the issue of gold-plating in 2006 and 2007 with extensive
studies, complemented by a smaller one in 2013. The studies concluded that in the Netherlands, goldplating problems were not as widespread as originally thought. The most extensive study, undertaken
by the Leiden University in 2007, found that out of 119 cases analysed there were 39 examples where
there was some kind of gold-plating. In the study coordinated by the Bertelsmann Stiftung mentioned
above the Dutch part measured and compared the implementation of EU law. It seems that the point
of better regulation is still actively pursued including evidence gathering64.
In the Netherlands there is a Coordinating Unit for the Reduction of Regulatory Costs in the Ministry
of Economic Affairs, which pursues better regulation. It has foreseen that lawyers dealing with the
transposition of Directives are required to respond to questions regarding gold-plating. But it is
generally observed that policy change are needed and it is very difficult to lower the level of national
policies (referring to social affairs in particular) when a Directive is introduced that sets lower
standards than those corresponding to long-standing national policies.

2.3.2.5 Sweden
An interesting feature about Sweden is the existence of the Board of Swedish Industry and Commerce
for Better Regulation (Näringslivets Regelnämnd, NNR) and the Swedish Better Regulation Council
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In the Swedish report it is stated that the group responsible for better regulation within the Dutch central government administration is
planning a new project that will study the existence of gold-plating or cases where national special rules have been added when
implementing EU legislation
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(Regelrådet). The Board of Swedish Industry and Commerce for Better Regulation was founded in
1982 and is an independent, non-party political organisation funded entirely by its members. The
membership consists of the 14 largest Swedish business organisations and trade associations with a
membership of some 300,000 companies. This means that NNR speaks for more than a third of all
active companies in Sweden and represents businesses of all sizes and sectors. NNR is unique among
business advocates in that its sole focus is on bringing about regulatory reform and a more businessfriendly regulatory environment in Sweden and the EU. NNR is directing much eﬀort towards
ensuring that any new regulation is appropriate and business-friendly from the start, and that there has
been consideration of how it will be enforced65. Stakeholders have in the existence of NNR a
powerful instrument to declare and document their views.
At the same time there is a dedicated counterpart in the government: The Swedish Better Regulation
Council is an independent government-appointed committee of inquiry. The Council has advisory
standing in relation to the regulator’s regular preparation and decision-making organisation. The
Council examines the formulation of proposals for new and amended regulations that may have
effects on the working conditions of enterprises, their competitiveness or other conditions affecting
them. The Council also has to consider whether the Government and administrative agencies under
the Government have carried out the statutory impact assessments and assess whether new and
amended regulations have been formulated so as to achieve their purpose in a simple way and at a
relatively low administrative cost for enterprises. The Council also has to evaluate the quality of the
impact assessments and follow development in the area of better regulation, as well as provide
information and advice that can promote cost-consciousness and effective regulation66.
The recommendation of a thorough Swedish Report on gold-plating is a systematic approach in every
transposition, which can be summarised as follows67:








The Government decides that the minimum level of implementation of the Directives shall be
determined in each individual case and shall form the starting point for assessing how a
Directive is to be implemented.
The Government, after consultation with stakeholders, decides on a generally applicable
definition for Sweden of the concept ‘gold-plating’ that is clear and usable in discussions of
alternatives that exceed the minimum level of the implementation of EU legislation.
The Government introduces a ‘minimum principle’ such that the minimum level pursuant to
the EU legislation shall serve as a guideline for the regulator for the implementation but, if
there are reasons to exceed this level, this shall be clearly explained and the impacts on
companies will be analysed and reported in a public document.
The Government introduces a provision stating that, with regard to implementation of EU
legislation, the impact assessment shall – over and above what is stated in paragraph 6 and 7
of the Ordinance on Impact Analysis of Regulation – contain a description of the EU
regulation’s scope and minimum level. Based on this minimum level, it shall also be specified
whether the proposal entails:
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Adding regulatory requirements beyond what is required by the Directive in question.
Extending the scope of the Directive.
Not taking (full) advantage of any derogation.
Retaining Swedish national regulatory requirements that are more comprehensive
than required by the Directive in question.
 Using implementation of a Directive to introduce national regulatory requirements
that actually fall outside the aim of the Directive.
 Implementing the requirements of the Directive earlier than the date specified in the
Directive.
 Applying stricter sanctions or other enforcement mechanisms that are necessary to
implement the legislation correctly.68

2.3.2.6 Ireland
Concern that ‘gold-plating’ is a problem in the Irish context, particularly in relation to imposing
unnecessary costs on Small and Medium Enterprises (SMEs), was reflected in the Programme for
Government (2011). It is widely recognised that Regulatory Impact Assessments (RIAs) are a key tool
in reducing the costs of regulation but that various factors may affect how well they can be employed;
the new Programme for Government states that officials responsible for the transposition of EU
Directives should prepare a separate RIA on the transposition options and should identify elements
which may lead to ‘gold-plating’.

2.3.2.7 Others
Not finding explicit information for other countries should not be interpreted as absence of goldplating. In information from one specific Directive more countries are addressed. For instance
interviews with competent people in the Czech Republic, Estonia and Greece indicate that the
problem exists but is not explicitly addressed. No further details could be provided.
Indications can come from collective information. Impact Assessment studies and monitoring in the
EU indicates significant differences of costs and time required to comply with Directives at the
national level. When the differences are significant gold-plating may be a primary reason.
As an example evidence of gold plating has been observed across 12 Member States, with respect to
the implementation of the Directive for the promotion of Renewable Energies (Directive
2009/28/EC), based on the findings of a study on barriers in permitting procedures, grid connection
rules and technical standards, grid connection procedures and grid capacity issues:
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In Bulgaria, complicated administrative procedures resulted to significant delays of 40-60
weeks in applications of rooftop PV systems;
In Spain, Netherlands and Italy the obligation to maintain a systems registry have resulted to
long queues for feed-in tariff requests;

The same definition is adopted by Business Europe
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In Slovenia, France, Greece and Italy long waiting times for grid connection have been
reported.

Overall, in all countries included in the study, the legal-administrative costs as a percentage of total
project development cost (excluding PV equipment) for developing an industrial ground-mounted PV
range from 5% to 78 %, total labour (man-hours) need to comply with the legal-administrative
requirements varies between less than 50 man-hours and 1230 man-hours and total duration and
waiting times (weeks) of the PV development process varies between less than 10 weeks and 220
weeks69.

2.4

Analysing gold-plating

The present study has made a suggestion for a useful and operational definition of gold-plating. It is,
however, considered useful to present different elements that have emerged during interviews and
discussions classified in two dimensions. This is an analytical exercise that serves classification
purposes and can be used to facilitate mutual understanding in case subsequent studies or debates
embark in a more encompassing definition in the future.
The two dimensions suggested are:
 The origin of the adoption of additional constraints (Reflecting the reasons, why it takes
place), namely the explanations clarified in 2.2.3 above
o Diversity
o Inertia
o Lack of coordination
o Conservatism
o Hidden Protection
 The governance level, in which constraints are added can be sub-divided into
o external to the EU, namely
•
national (active or passive)
•
regional
•
local
o internal to the EU institutions70, namely
•
during the inter-service consultation, or negotiations between the
Commission, the Parliament and the EESC before a Directive is adopted
•
through delegated acts, after the Directive is adopted by the Council
The origin is subdivided into the five potential reasons for introducing additional barriers analysed in
2.2.3 above, while the governance level can be
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PV Legal, Final Report, Reduction of bureaucratic barriers for successful PV deployment in Europe, February 2012
In several recent EESC opinions, various rapporteurs have expressed concerns about the number and declared content of delegated acts
proposed by the Commission. They have questions about the need for such acts and the nature of the delegations requested by the
Commission. They have also voiced doubts as to whether such acts can be effectively monitored by the other EU institutions - the European
Parliament, the Council and the Court of Justice, as well as the national parliaments
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In a matrix form this looks as follows:
Origin

Diversity

Governance
level
External to the EU
 National active



National passive



Regional/local
active



Regional/local
passive

Justified
additional
features
Justified
additional
features
Justified
additional
features
Justified
additional
features

Inertia

Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features

Lack of
coordination

Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features

Conservatism

Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features

Hidden
Protection

Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features
Unjustified
additional
features

Internal to the EU
institutions
 Negotiation phase
 Delegated acts
From this table, which helps classify cases and distinguish the way to address different categories, in
case it is decided to intervene at policy level, suggests the following:
1. Gold-plating is justified only on the basis of European diversity; however specific policies
and tools are needed to document the justification.
2. All other reasons to gold-plate are unjustified, but they may need different policy tools to be
addressed
3. Internal gold-plating goes beyond the definition of the present study, may be justified or not.
If at all, this needs to be addressed in the context of an enlarged RIFIT. But it is added in this
matrix for the sake of completion.

2.5

Conclusions from desk research and interviews

While the EU has embarked in reducing red tape generated by European legislation in order to
improve the competitiveness of the business sector, similar exercise differ significantly at the level of
the national and regional administration at the level of the Member States.
Gold-plating is a case where various levels of governance interact and add bureaucratic burdens. In its
simplest form it is defined as over-compliance when transposing EU Directives, but additional
features and dimensions can be used to clarify or enrich this definition. For the purposes of this study
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the simple definition is sufficient but the notions of explanation and cost generation are added in order
to justify intervention.
Administrations in the UK, Germany, France, Sweden and Denmark were found to be active in trying
to clarify and remedy gold-plating to the extent that this will prove necessary and the quality of
national legislative authorities. Further, it seems that identifying and fighting gold-plating is tightly
correlated to national competitiveness policies. It becomes an explicit concern in the most competitive
Member States, which have a modern administration and respect new public governance rules. For
countries, which struggle to modernise their administration this is not a priority. This, however, does
not mean that in the latter case there is no gold-plating; one might even be tempted to make a
hypothesis that it is precisely in this case that an EU intervention would have the highest value added,
not only eliminating gold-plating but as a spillover sensitise the administration to become more
business-friendly. Among stakeholders Business Europe, Eurocommerce and various associations in
the most competitive Member States are active in an effort to eliminate or reduce gold-plating.
The reasons behind gold-plating are analysed and five categories are suggested, namely diversity,
inertia, lack of coordination, conservatism and protection. This categorisation is important to
understand in case policy intervention is decided: different origins call for different strategies.
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3

Empirical evidence

This part of the report includes an identification, description and analysis of case studies, which are
particularly useful for better understanding what gold-plating really is, why it occurs and how it
operates. Only in one case study we could identify a good practice on how to eliminate additional
burdens. In the other case studies, the most useful lessons come from their classification and the
understanding of key areas of concern, as well as of type of costs and problems associated with them.

3.1

The process of case study selection and reporting

An effort was made to select case studies in a way to reflect the different dimensions discussed in the
previous chapter. The sources for selecting the case studies were:



Cases reported in the literature
Cases identified through interviews with interested parties recommended by the Steering
Committee members.

A series of interviews were organised with the help of the members of Group I of the European
Economic and Social Committee. The interviewees came from different Directorates General of the
European Commission as well as international and national business sector associations. Interviewees
were forthcoming but it was often difficult to get sufficiently detailed information. It also proved
demanding to find evidence on cases that could encompass all Member States, different cultures and
different reactions. The reason is that there is no systematic reporting on gold-plating, only few cases
can be found in the literature and there was limited response to our interviews. Hence most of the case
studies reported below come from the UK and other Northern European countries. As the definition in
this report is limited to the transposition of Directives no cases are reported where additional red tape
is created internally in the European institutions (such as delegated acts or inter-institutional
negotiations) or where administrative burdens are created at the level of implementation through overzeal in the implementation of national laws. Case studies, for which there was limited information but
still may be of interest, are reported briefly in Appendix 2.
Discussions suggested that complaints on gold-plating were more frequently encountered in the
following areas:
1) Health and safety (e.g. Insurance Mediation Directive, Consumer Rights Directive, Contract
Law)
2) Employment and social protection
3) The environment.
4) Food and agriculture.
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Case studies are reported in two types of format:
-

template form, where detailed information was available;

-

summarised description where information was limited.

There are 11specific cases studies reported in template form. They refer only to the first three areas
mentioned above. No detailed evidence could be found in the case of agriculture71. Conversely, two
more case studies are analysed in areas that go beyond these categories, one in the Services Directive
and one had a sectoral scope. The cases, for which there was no detailed information are briefly
mentioned in Appendix 2.
The standard used for each one of them has the following form:

Title:.......
Theme:............
Directive(s) involved:..........
Characterisation of gold-plating (based on the above taxonomy used by the study) ....
Main lessons from the particular case (3-5 lines) ........
General lessons: ..........
3.2

Case studies

Most of the case studies are in the main category studied here namely “Adding additional legislative
features during the transposition”. In some cases the burden is attributed to prior legislation. While
the cases based on interviews are recent and accurate, some older cases from the literature indicate
that the phenomenon is not recent. The case studies are presented below classified by broader social
consideration, namely health and safety, employment, environment and “other”.

71

This was partly due to lack of appropriate contacts but also to the fact that, in case additional burdens originated in delegated acts, goldplating is beyond the scope of the definition adopted in this report.

39

3.2.1

Health and safety

This is one of the oldest areas of intervention and can create significant burdens to the business sector.
While the Directives are adopted in agreement with stakeholders, gold-plating, which occurs after the
EU consultation and negotiation, often affect competitiveness within and beyond the EU. In the four
cases analysed below it seems that over-compliance is justified with concerns for health and safety of
the population but does not rely on any specific and distinctive characteristics of the local market. In
that sense it raises questions about the different treatment of European citizens and why the European
Commission was not notified, in order to investigate the need for potentially making the Directives
more demanding for the whole of the EU territory (based on Art. 114).

3.2.1.1 Landing doors in lifts – Sweden
Recognising the need to balance safety (reduce accidents in lifts) and the huge workload to construct
sliding doors in existing lifts, the minimum requirements of the Directive stipulated that sliding doors
had to be constructed only in new lifts. Several Member States, in their hastiness to maximise safety
imposed reconstructions as well.
Title: Over-regulation regarding landing doors in lifts
Theme: Health and Safety
Directive(s) involved: Council Directive 95/16/EC of 29 June 1995 on the approximation of the
laws of the Member States relating to lifts establishes European legal requirements for the
design, installation and placing on the market of new lifts.
There are also a number of recommendations for existing lifts.
Characterisation of gold-plating: Adding additional legislative features reflecting national
(health and safety) policies
Gold-plating features/impact/lessons learned: While the Directive foresees the construction of
landing doors in new lifts only, the Swedish Government through its State Agency decided to
impose the construction of landing doors to existing lifts as well, with a poor impact assessment
study. The rationale behind it was probably increased safety. The real cost of re-construction
was not taken into consideration and was not assessed. When the process of massive reconstruction started it was proven that:
1) The cost was high and in certain cases it could not be carried out by households. Cost for the
business sector (in the case of their lifts) and real estate developers grew beyond control
2) During the process of re-construction people had to use the staircases. It proved that, while in
the past (without landing doors) there where no lift accidents in Sweden, accidents started
occurring because of the increased use of staircases. Hence, the over-compliance not only
increased costs but (counter intuitively) reduced safety.
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The Swedish Association of Property Owners together with a member company conducted an
Impact Assessment at their own expense and tried to reverse the additional national feature.
After two years of discussions between the Association and the Government this led to an
amending of the national law and correcting the over-compliance, sticking to the minimum
requirements of the Directive in that respect, by the State Agency. All this was followed by a
seminar in the Swedish Parliament 2012.
General lessons:
1) Impact Assessments are crucial for the correct estimation of cost for the business sector and
human resources necessary for implementing the features proposed by the government (lack of
available human resources further increases costs because of supply being unable to cope with
demand)
2) Taking decisions of over-compliance based on intuition rather than evidence may trigger the
adverse effect than intended, including social cost
3) When the business sector takes the initiative to supplement for missing government actions (at
the executive level) and carries the corresponding cost, the government responds (at the
legislative level).
References: Interview: Jens Hedström and
http://ec.europa.eu/enterprise/sectors/mechanical/documents/legislation/lifts/index_en.htm
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3.2.1.2 Workers at height - UK
In the case of safety some Directives are much more specific than others. Local circumstances in the
case of Height Regulation are partly determined by construction activity in a country.
Title: Work at Height Regulations
Theme: Health and Safety
Directive(s) involved: Directive 2001/45/EC of the European Parliament and of the Council of 27
June 2001 amending Council Directive 89/655/EEC concerning the minimum safety and health
requirements for the use of work equipment by workers at height.
Characterisation of gold-plating Adding additional legislative features reflecting national
(mainly environmental) policies
Gold-plating features/impact/lessons learned: National regulations in the UK (Work at Height
Regulations 2005) extended the scope of the Directive to also cover permanent installations, in
addition to the temporary ones anticipated by the Directive. They also imposed more risk-based
assessments in order to justify the selection of specific equipment.
The stricter rules increased inspection costs at workplace and created the need for extended
documentation on behalf of the employers for precautionary purposes.
General lessons:
1) Overregulation does not only occur when founded on evidence of potentially harmful impacts
but also for precautionary purposes
2) One of the impact assessment points when transposing a Directive should be how safety precautions affect
competition, in particular SMEs.

References:
Schaefer S., Young E., Burdened by Brussels or the UK? Improving the Implementation of EU
Directives, A joint publication by the Foreign Policy Centre and the Federation of Small Businesses,
September 2006
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3.2.1.3 Risk assessment for Health and Safety – Denmark
Title: Over-regulation with respect to risk assessment/SEVESO
Theme: Health and Safety
Directive(s) involved: Council Directive 96/82/EC of 9 December 1996 on the control of majoraccident hazards involving dangerous substances – called the Seveso directive
Characterisation of gold-plating Adding additional legislative features reflecting national
(mainly environmental) policies
Gold-plating features/impact/lessons learned:
1) The current Danish implementation of the Seveso II Directive requires compulsory ammonia
refrigeration equipment for installations with 5 tons of ammonia and above if the installations
are within reach of 200 m from urban areas, while the Directives covers installations only from
50 tons and above.
The consequence is that especially slaughterhouses and other food producing companies having
an ammonia refrigeration plant need to have elaborated a more comprehensive risk assessment
than is normally provided for in the pressure equipment Directive which covers such
equipment. Considering that the responsibility for managing risk bearing companies is
managed by several different authorities in Denmark, it increases the complexity and causes
administrative burdens on Danish companies.
A further consequence might be that – depending on the solutions sought to reduce the risk
shown in the risk assessment – changes to the equipment is needed which should not be required
for CE-marked equipment.
2) Further to the above over-regulation, a Danish risk notice from 2005 states that terminal
operators which carry out cargo handling at port and terminal areas need to register dangerous
goods.
Such requirement is not required for road transport or for ships, nor is it in the scope of the
Directive. Thus the Danish rule creates an uneven competitive level for the different economic
actors in the supply chain both nationally and across the EU.
In a specific case the Danish rules lead to extra costs of around € 2-3 million which is a
considerable burden for Danish ports. Furthermore, the provisions represent a huge
administrative burden for terminal operators, railway operators and port operators.
A terminal operator does not initially know which goods are in the container, only whether it is
dangerous or not. When he has to register amounts and types of the dangerous goods, it takes a
lot of effort to search for the UN-classification numbers, calculate the amounts and describe the
specific contents of each substance.
General lessons:
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Before national politicians decide on special national rules a justification must be elaborated
including proper documentation that the rules are necessary due to special national conditions.
This requirement already appears from the Directive 1998/34, however, it is rarely seen in
practice. The impact on certain groups/operators/companies in society must also be calculated
before such rules are submitted for approval.
References:
Interview with and data provided by Annette Dragsdahl, Confederation of Danish Industry
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3.2.1.4 Asbestos Treatment - UK
As reported in a previous case in safety some Directives are much more specific than others. When
dealing with specifics sometimes there is confusion that adds to costs rather than additional
requirements.

Title: Asbestos Treatment Regulations
Theme: Health and Safety
Directive(s) involved: Council Directive 98/24/EC of 7 April 1998 on the protection of the health and safety of
workers from the risks related to chemical agents at work.

Characterisation of gold-plating:

Adding additional legislative features reflecting national (mainly

environmental) policies

Gold-plating features/impact/lessons learned:

National regulations in the UK (Control of Asbestos at
Work Regulations 2002) have created confusion over the treatment of asbestos material in business premises.
Businesses were forced to hire duty holders in order to make proper assessments since there was uncertainty
regarding the existence of such hazardous materials and the effects they might have. This has led to an increase in the
insurance costs against such risks.

General lessons:
Lack of clarity in implementation creates confusion and increases administrative costs.

References:
Schaefer S., Young E., Burdened by Brussels or the UK? Improving the Implementation of EU
Directives, A joint publication by the Foreign Policy Centre and the Federation of Small Businesses,
September 2006
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3.2.2

Employment and social protection

3.2.2.1 Agency Workers – UK
The problem with agency workers has created controversial interpretations and may be related to the
social model pursued in each Member State. The issue is very sensitive, since the introduction of
labour flexibility was itself a point with strong resistance from the side of the trade unions at the
beginning. Hence, there has been an overall effort for additional requirements to the minimum
requests of the Directive.
Title: Treatment of agency workers
Theme: Employment
Directive(s) involved: Directive 2008/104/EC of the European Parliament and of the Council of
19 November 2008 on temporary agency work
Characterisation of gold-plating Adding additional legislative features reflecting national
(mainly social) policies
Gold-plating features/impact/lessons learned: National legislation in the UK (The Agency
Worker Regulations 2010) gold plates the Directive in several ways:
1) The derogation related to public training was not adopted.
2) A broader definition of working and employment conditions was included.
3) A complex definition of “pay” was adopted by national rules.
4) There are detailed requirements for pay between assignment contracts.
5) National regulations do not include an exemption for collective or workforce agreements.
6) Long and complex rules are imposed by national regulation about the 12 week qualifying
period.
7) Information on the use of the agency workers must be provided whenever there is consulting
on collective redundancies and should also be reported to the UK-based European Works
Council.
8) There are extensive rules on requests by temporary workers for information from an agency
or hirer, compared to what is required by the Directive.
The above requirements create an environment for the employment of agency workers far
stricter than the one anticipated by the Directive.
General lessons:
1) Stricter rules decrease the competitiveness of the local market.
2) Even after the explicit commitment to reduce and monitor gold-plating, this can still occur
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References: (UK) Institute of Directors – Philip Sack (2013) The Midas touch: Gold-plating of EU
employment directives in UK law
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3.2.2.2 Working time – UK
Working-time is related to national negotiations with the social partners in the Member States and as
such it may be one of the most difficult cases to be transposed in a homogeneous way, since the
government is not alone to decide. Additional protection may be the result of pressures from the trade
unions or the need to shield vulnerable segments of the population.
Title: Working time
Theme: Employment
Directive(s) involved: Directive 2003/88/EC of the European Parliament and of the Council of 4
November 2003 (Working Time Directive)
Characterisation of gold-plating:
Adding additional legislative features reflecting national (mainly social) policies
Not changing prior national legislation, which remains more severe than EU requirements
request
Gold-plating features/impact/lessons learned: National legislation in the UK (Working time
regulations 1998) adopted parts of the Directive and partly transposed a separate Directive on
the protection of young people at work (Directive 94/33/EC). The following changes were
observed:
1) More strict reporting obligations are imposed to employers with respect to employees who
decided to opt out.
2) An additional paid leave of 8 days is introduced, while the Directive leaves this issue optional.
3) National rules restrict employers with respect to the treatment of unpaid leave, differentiating
between the normal 20 days leave and the additional 8 days leave that is introduced.
4) National rules allow employees to opt out on a 7 days’ notice, while the Directive is silent on
this issue.
5) National rules are not very clear with respect to the characteristics of autonomous workers
that may be allowed an exemption from the 48-hour week.
6) Some options in the Directive may be allowed only if approved by the trade unions or
workers.
7) Training time and additional periods are considered working time by national rules.
8) Simple Directive requirements are imposed in a complex way.
General lessons:
1) National legislation is based on the needs and the perception of the local market and it is
difficult to be changed by EC regulations

48

2) Vulnerable groups are different in every country (youth, long-term unemployed, unskilled),
hence additional protection may be dictated by local circumstances
References:
(UK) Institute of Directors – Philip Sack (2013) The Midas touch: Gold-plating of EU employment
directives in UK law
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3.2.2.3 Employment of part-time workers in the UK
As with employment agencies and working time the issue of part-time work touches upon the social
model of each Member State
Title: Employment of part time workers
Theme: Employment
Directive(s) involved: Council Directive 98/23/EC of 7 April 1998 on the extension of Directive
97/81/EC on the framework agreement on part-time work
Characterisation of gold-plating Adding additional legislative features reflecting national
(mainly social) policies
Gold-plating features/impact/lessons learned: The transposition of the Directive to the UK in
fact assimilated part time workers with full time workers, thus rendering their employment
conditions more restrictive than in other Member States and the spirit of the Directive.
The equal treatment of part timers with full time employees has led to holiday time for the parttimers equivalent to that of full-time employees; more than the minimum requirements
originally anticipated. Also, an obligation was imposed to employers to respond within 21 days
once a part time employee has filed a complaint with respect to unequal treatment. This
increased the administrative burden for businesses and reduced its flexibility.
General lessons:
1) The social model in each Member State is more influential than EU specifications
2) Businesses were deterred from hiring part time employees, for the fear of having to engage in
long administrative procedures and potential complaints.
References:
Schaefer S., Young E., Burdened by Brussels or the UK? Improving the Implementation of EU
Directives, A joint publication by the Foreign Policy Centre and the Federation of Small Businesses,
September 2006
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3.2.3

Environmental legislation

According to the preliminary figures presented by the High Level Group Environment Consortium,
the total administrative costs for the five acts in scope within the priority area amount to
approximately € 727 million. 85 % of these costs or € 622 million have been classified as
administrative burdens. 8 % of the total administrative costs or € 58 million stem from national
obligations going beyond EU requirements (often referred to as "gold-plating"). The findings in this
field represent only 0.6 % of the total administrative burden the Consortium has found for the 13
fields of EU acquis investigated72.
The environment is gaining in importance and civil society is exercising pressure to ensure a leading
precautionary policy in the EU. This occasionally creates additional costs for the business sector
within the EU and much more compared to competitors that do not respect environmental standards.
In studies to underpin the revision of the Environmental Impact Assessment Directive, it was
identified that the average duration of a whole EIA process in the Member States varies between less
than 5 months and 27 months. Also, the average direct cost to developers varies between less than
4,000 Euros and 200,000 Euros per project. In response, the revision proposed measures to bring
down costs and times, including the introduction of time-frames, a "one stop shop" to coordinate or
integrate the procedures of the EIA with other environmental assessments, and alternative procedures
for Annex II projects to avoid EIAs for projects without significant environmental impacts73.
Directive 96/61/EC concerning integrated pollution prevention and control (IPPC)74 applies to a range
of industrial activities with a high pollution potential. The Directive requires installations falling
under its scope to operate in accordance with permits including emission limit values based on the
best available techniques (BAT), designed to prevent and, where that is not practicable, generally to
reduce emissions and the impact on the environment as a whole. The prevention or reduction of
emissions to air, water and soil should therefore be dealt with in the environmental permits issued in
accordance with the IPPC Directive. Permits are obtained via an application submitted by operators
and installations are not allowed to operate unless the relevant permit has been obtained.
As pointed out in the administrative burden baseline measurement75 there is no standard application
process for IPPC permits. The application process may differ for Member States, Regions, and
industries. In general a company needs to fill in an application form, annex the requested data, and
submit these to the competent authority. Article 13 of the IPPC Directive states that: "Member States
shall take the necessary measures to ensure that competent authorities periodically reconsider and,
where necessary, updates permit conditions". Furthermore, reconsideration is required where the
installation is causing significant pollution, where the operational safety of the process requires
changes to be made or where new provisions of Community law dictate necessary changes.

72

European Commission, High Level Group Environment
EIA directive GHK, Collection of information and data to support the Impact Assessment study of the review of the EIA Directive – Final
Report, 30th September 2010
74
IPPC Impact assessment - Commission staff working document accompanying document to the proposal for a Directive of the European
parliament and of the council on industrial emissions (integrated pollution prevention and control) - Brussels, 21.12.2007 SEC(2007) 1679:
75
Final Report Measurement Data and Analysis Priority Area Environment, 5 March 2009
73
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Reconsideration is also required where substantial changes in BAT make it possible to reduce
emissions without imposing excessive costs.
In a number of Member States, it was found that rather than reconsidering and, where necessary,
updating existing permits, the process involves operators being required to apply for completely new
permits. This Article does not provide a term for revisiting the permit. Yet, some Member States have
established their own fixed renewal terms, varying from annually to once every 10 years. This is not
the intention of the legislation inasmuch as the intent is to require competent authorities to reconsider
and, where necessary, update existing permits in order to meet the requirements of Article 13 and not
to create a compulsory timetable for permit re-application that is in no way connected to changes in
BAT or other obvious events which make updating necessary.
The Commission has clarified in Directive 2010/75/EU that permit reconsideration does not require
entirely new applications to be made by operators but rather existing permits should be reconsidered
and, if necessary, updated to reflect changes in BAT or other events that make such reconsideration
and updating necessary76.
An additional case of interest comes from the area of energy, where the differences measured indicate
gold-plating without, however, having details on what the additional features are:
A detailed study of the bureaucratic barriers for developing Pholto Voltaic capacity in Europe found
significant differences between Member States. For example77:




The legal-administrative costs as a percentage of total project development cost (excluding
PV equipment) for developing an industrial ground-mounted PV ranges from 5% to 78 %.
The total labour (man-hours) need to comply with the legal-administrative requirements
varies between less than 50 man-hours and 1230 man-hours.
The total duration and waiting times (weeks) of the PV development process varies between
less than 10 weeks and 220 weeks.

Concrete examples in the Member States are described below:

3.2.3.1 Cumulative effects on environmental impact assessment – France
The French transposition of the Environmental Impact Assessment Directive increases the
responsibility of developers and may create confusion.
Title: Over-regulation regarding “cumulative effects”
Theme: Environmental Impact Assessment
76

Further information can be found on the following website:
http://ec.europa.eu/dgs/secretariat_general/admin_burden/meas_data/meas_data_en.htm
77
PV 2012 – Pv Legal Final Report "Reduction of bureaucratic barriers for successful PV deployment in Europe", February 2012 supported by Intelligent Energy Europe.
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Directive(s) involved: Directive 2011/92/EU of the European Parliament and of the Council of 13
December 2011 on the assessment of the effects of certain public and private projects on the
environment.
Characterisation of gold-plating: Main barriers through non-legislated bureaucracy and delays
Gold-plating features/impact/lessons learned: The Directive does not require the developer to
screen cumulative effects with known projects. It is a criterion for the competent authority, who
may decide whether the project must be made subject to an environmental impact assessment.
French transposition act (“article L1223 II 2 du Code de l’environnement”) makes the developer
responsible for screening cumulative effects with known projects without taking in
consideration whether the developer is aware of this project or not.
General lessons:
1)

Today, French regulation remains as a “gold-plating”,
amending 2011/92/EU, does not change the provision

although

the

future

Directive,

2) The shift or responsibility may create confusion
3) France does not intend to amend its regulation despite protests from the business sector
References:
Pôle Droit de l’entreprise, Commission Droit public économique, Comité Droit de l’environnement
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3.2.3.2 Environmental legislation - Denmark
Title: Over-regulation of environmental regulation/REACH
Theme: Health and Safety
Directive(s) involved: Regulation (EC) No 1907/2006 of the European Parliament and of the
Council of 18 December 2006 concerning the Registration, Evaluation, Authorisation and
Restriction of Chemicals (REACH)
Characterisation of gold-plating Adding additional legislative features reflecting national
(mainly environmental) policies
Gold-plating features/impact/lessons learned: Though REACH is a regulation, which shouldn’t
be transposed into Danish law, the Danish authorities are adding supplementary requirements:
1) The definition of ‘an article’
Danish authorities consider that each part of a product represents ‘an article’. This means that
the contents of chemicals are to be measured for each part of the product, instead of for the
product as such. The consequence of this is that a product, e.g. a computer may have been
imported fully legally into the EU with an indication of chemicals above 0.1 weight percentage
for the whole product. If/when this computer is sold in Denmark, the Danish company must,
however, get or calculate the contents of chemicals for each part of the product. This represents
a huge burden, as the Danish economic actor might have to contact a high number of different
manufacturers of the various components of the product in order to be able to inform the
following actors in the supply chain of the contents. Furthermore, if a consumer asks for such
information, the Danish economic actor will have to provide it to the consumer.
2) Supplementary regulation concerning phthalates
The Danish Government has submitted a Notification of a draft Consolidated Act regarding:
The import and sale of products for indoor use which contain one or more of the phthalates
specified in Annex 1 and products which contain these substances in parts of the products which
may come into contact with skin or mucous membranes.
The draft consolidated act covers four phthalates, namely DEHP, DBP, BBP and DIBP which
are all already included in the range of application of the REACH regulation with harmonized
requirements to production, marketing and use. The Danish act, however, introduces further
requirements and a complete ban of products with such contents in other areas than the
REACH regulation (which is in contradiction with the provisions of article 128 of the
regulation).
The Danish act will lead to barriers to trade for a wide range of products.
General lessons:
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According to the business sector’s perception the Danish government has broken the provision
of Article 114 of the Treaty, reading that, if a member state finds it necessary to introduce
national rules in an area already harmonized in the EU, such rules are to be based on new
scientific documentation on protection of environment or health and safety at work related to
problems that are specific for the member state in question and appearing after adoption of the
harmonized rules in the EU.
There has been no such indication of new scientific evidence requiring further tightening up of
the rules due to special Danish environmental problems.

References:
Interview with and data provided by Annette Dragsdahl, Confederation of Danish Industry
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3.2.4

Other areas, where gold-plating can be observed

3.2.4.1 The Services Directive
The Services Directive – is a very broad and researched case. It aims to remove outstanding barriers
to free trade in services in the EU but has failed to realise its full potential, due to poor and uneven
implementation across the EU. Addressing this must be a key priority, given that the services sector is
a key driver of competitiveness, growth and jobs. And further liberalisation of telecoms, transport,
construction, and legal services, is of crucial importance in creating the right environment for
competitive European businesses to prosper.
Removal of all outstanding EU barriers to trade in services could lead to an additional gain to the EU
economy of 1.8% of EU GDP78. In this context it is stressed that it is important to acknowledge the
importance of the peer review of the Services Directive for the detection of disproportionate
requirements and the efforts of Member States for the removal of stricter regulations on the provision
of services.
The case of money laundering has gone through increasingly strict legislation, initially triggered by
efforts to control criminal acts (terrorism) but is also modified to include large tax evasion. While
there are very different issues in each Member State the case below indicates how changes were made
in the UK during the transposition, which created additional layers of bureaucracy and cost.
Title: Money Laundering
Theme: Financial Services
Directive(s) involved: Directive 2001/97/EC of the European Parliament and of the Council of 4
December 2001 amending Council Directive 91/308/EEC on prevention of the use of the financial
system for the purpose of money laundering.
Characterisation of gold-plating Adding additional legislative features reflecting national
policies
Gold-plating features/impact/lessons learned: Money Laundering Regulations 2003 imposed in
the UK stricter rules than the ones included in the European Directives and extended their scope
to a much wider target group of professionals (tax advisors, lawyers, accountants, auditors and
High Value Leaders) than the professions traditionally involved in money laundering activities.
The Money Laundering sourcebook to which all financial services firms must abide, introduced
restrictions in three areas:
- with respect to the legal responsibility of firms to be aware of typologies of public bodies in the
UK and abroad: professionals need to visit their websites regularly and be informed of latest
developments;
- with respect to the training of professionals: it must be done regularly, at least every 24
months, while the Directive only requires training without specifying the frequency;

78

Business Task Force Report (2013)
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- with respect to the employment of a money laundering officer (MLRO): the MLRO must
submit reports annually while such an obligation is not imposed by the Directive.
The stricter rules lead the authorities (HM Revenue and Customs) to investigate also companies
outside the financial sector and to make inquiries on issues other than money laundering. Some
professionals were deterred from dealing in high value goods.
General lessons:
1) When the transposition requires specific monitoring instruments the tradition of the national
administration plays an important role (creating new, dedicated organisations or use existing
ones)
2) Target groups may be different in different countries
3) In an effort to comply with important societal requirements layers of bureaucracy harm in
particular SMEs
References:
Schaefer S., Young E., Burdened by Brussels or the UK? Improving the Implementation of EU
Directives, A joint publication by the Foreign Policy Centre and the Federation of Small Businesses,
September 2006
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3.2.4.2 An international benchmark – Netherlands, Germany, Denmark
During the first phase, when gold-plating was a topic high on the agenda, a comparative study for
three member States and three Directives was conducted using details quantitative and qualitative
benchmarks. The results are interesting but the reporting differs from the other case-studies presented
above, in the sense that it is a systematic analysis rather than the identification of problems of a
specific transposition. While out-dated it is very valuable in methodological terms.
Directive(s) involved: Directive 1993/42/EEC on Medical Devices; Directive 1992/57/EEC on
safety and and health requirements at construction sites; Directive 1992/59/EEC on Product
Safety and revision 2001/95/EEC
Characterisation of gold-plating Adding additional legislative features reflecting national
policies
Gold-plating features/impact/lessons learned:
Comparisons of transposition in Germany, Denmark and the Netherlands produced differences
in the identification of information obligations and data requirements (labelling) as well as on
the qualitative analysis of requirements (information obligations).
Data on costs were collected in the three countries to investigate the cost-adding features of the
differences in labeling and information emerging from the additional features in the
transposition.
Gold-plating features were found in the Medical Devices Directive: in Germany the legislation
prescribes additional features in the form of a mandatory report to be submitted along with the
application identifying the changes of the characteristics of the assessment of conformity. In
Denmark an additional feature is a declaration stating sterilization in case of preparing and
handling over medical devices (not only when the product gets on the market. Similarly in
Denmark in addition to the Directive the Medical Agency has to be informed about the ending of
the test as well as in the case of earlier termination.
With regard to the product safety the German regulation states that everyone who produces or
brings a product into trade has the obligation to tolerate certain inspections from the authorities.
General lessons:
1) Extensive studies per sector and Directive are necessary to identify the extent to which
national requirements differ from the corresponding EC requirements and the real cost increase
per gold-plating; increasing requirements do not ipso facto lead to increased cost
2) There are situations where the transposition imposes less administrative costs compared to
the EC requirements or does not affect them (cost neutral gold-plating and cost reducing goldplating); these cases can be used as good practices for other Member States
3) Quantitative benchmarks (using standard cost models) are very difficult because it is hard to
explain national differences
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References:
Bertelsmann Stiftung et al. (2006), International benchmark of administrative burdens related to
selected EC Directives in the Netherlands, Germany and Denmark
http://www.bertelsmann-stiftung.de/cps/rde/xbcr/SID-83785081852B313F/bst/Ergebnisbericht_engl_Gold-Plating_060830_BST.pdf

3.3

Conclusions from the empirical material

As always case-studies are important material for identifying crucial issues but are not necessarily
statistically representative. From the case studies above the following conclusions can be reached,
which will be combined with the conclusions from the previous chapter to draw the overall lessons
from the study regarding policy discussions.
The UK, Sweden, Denmark, France, Germany and the Netherlands appear to be the countries mostly
interested and preoccupied with gold-plating. This is quite compatible with the information identified
in Chapter 2, with the exception of France. As the French case was based on a personal interview the
presentation of the case study does not change the fact that France is not among the Member States
that is actively pursuing gold-plating, as yet. Conversely, most of the examples come from the UK,
which is described as the country with the highest awareness and political initiatives for eliminating
gold-plating. This contradiction may be due to the fact that the case-studies are nearly a decade old;
however, in the case of social policies a more recent study seems to at least partly contradict the
recent progress in the country.
In terms of areas studied the case studies confirm that health and safety, employment and the
environment appear to be the most frequently encountered ones. They are, however, not exclusive.
The Services Directive and the construction industry are among the topics discussed, while from
Appendix 2 one can see that company law and procurement rules are also topics for further
investigation.
The lessons learned are different in each case but can be out together in a matrix form to see how they
can be synthesised. The columns indicate the 11 cases studies in the order they appear in the sections
above. The rows of the matric indicate the lessons as reported in individual cases. Some of these
lessons (possibly rephrased) are practically the same for more than one case. An “X” in noted every
time one cases may be seen to justify one of the lessons suggested. This is not a strict scientific
exercise and there is no pretention that in this way quantitative and statistically significant results are
obtained. It is a simple way to suggest which lessons appear to be justified by more than one of the
cases studied. For a complete exercise not only a larger number of cases would be necessary, but also
a Linkert scale measurement can be introduced to check on the extent to which each case supports a
specific lesson.
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Cases

1

2

3

4

5

6

7

8

9

10 11

Lesson learned
1. Difficulties to identify costs
X
2. Over-compliance based on intuition precaution
X X
3. Business sector can complement public by X
initiating Impact assessments
4. Problems of competition: deter SMEs and penetrate
X
X
X
local markets
5. Justify amendments suggesting national conditions
X
6. Relevance of Impact assessments
X
7. Costs may increase because of confusion and not
X
X
explicit over-compliance
8. Difficulties to change deeply rooted national
X X
models
9. Vulnerable groups/target groups that differ per
X
X
country are a possible justification
10Different interpretation of overall legal framework
X
X

X

The ten lessons put together from the individual cases are integrated into eight points of interest,
which can be linked to the research questions raised at the beginning of the study and be combined
with the findings of Chapter 2:
Why does gold-plating take place:
1. National models are too deeply rooted to be able to change with the adoption of a Directive.
This may apply both to policy routines (agreements on the social model) and institutional set
ups that remain out-dated or sub-optimal after the transposition of a Directive. Important
justifications used for over-compliance include mainly national models and the need to
protect vulnerable groups, which are different in each society
2. In some cases decisions for over-compliance and additional features taken at the national
level in the name of safety may be intuitive, responding to a spontaneous instinct for
precaution, rather than thoroughly investigated and documented.
How can gold-plating be addressed?
3. The relevance of Impact Assessments as a justification tool is explicitly or implicitly
suggested in many case studies. EU studies on Impact Assessments can pave the way for
looking into national systems and potential gold-plating by analysing how large differences
in impact are explained.
4. It is much easier to identify the additional features of gold-plating than to justify (let alone
quantify) the costs associated with gold-plating. Costs increase for different reasons: direct
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costs for implementing additional features, time invested by human resources to cope with
the additional requirements and even with costs occurring because of confusion in the legal
texts, which are not explicit over-compliance but implicit based on lack of clarity in the
jargon adopted. Detailed studies are needed to explain whether there is really gold-plating
and the extent to which gold-plating adds significant costs to the business sector (cost-adding
gold-plating). There are situations, where the transposition imposes less administrative costs
compared to the EC requirements or does not affect them (cost neutral gold-plating and cost
reducing gold-plating); these cases can be used as good practices for other Member States.
5. Some rules (like the provisions of Article 114 of the Treaty and Directive 1998/34) can be
interpreted to be supportive to explaining / reducing gold-plating but they are not always
applied in this way. In the areas foreseen (environment and employment), where most of
gold-plating takes place, stricter rules imposing notifications can lay down the foundations
for a comprehensive monitoring exercise. Finally, the Danish treatment of REACH
demonstrates that even in the case of Regulations gold-plating may occur.

Special problems on competition:
6. Gold-plating can have a significant effect on competition by deterring SMEs and new entries,
which cannot afford additional burdens, thus leaving the market to larger companies and
incumbents. Competition may also be affected in case national policy makers are trying to
protect their market from foreign penetration. Although the latter would infringe the Internal
Market regulation, if presented in the form of Health, Safety or Employment protection it
may pass unobserved or unchallenged, in particular if small market segments are at play.

The lessons drawn reflect the opinions of the business sector. In the concluding chapter they are
combined with the conclusions from Chapter 2 for a policy discussion that combines the findings
based on both literature review and empirical evidence, taking consideration of interviews with both
policy makers and the business sector.
.

61

4

Policy discussions

The evidence presented above suggests that there is general agreement that in Europe regulation can
improve considerably in terms of reducing red tape and costs for the business sector without
jeopardising social goals.
At the multi-level governance of the EU, every level is entitled to add features that risk adding
bureaucratic burdens. The European institutions have taken systematic actions referring to their new
legislation in order to control and monitor for red tape. They have also created tools for helping the
Member States to understand and implement EU legislation. Dedicated fora exist for these policies
and it goes beyond the scope of this report to discuss their effectiveness. In certain Member States
there are similar initiatives for good governance at the national level, while others are less sensitive to
this issue.
While each level is responsible and acts (to its best judgement) to deal with problems emerging from
its own legislation, it is less evident who deals with issues arising at the intersection of EU/national
legislation. When gold-plating occurs it is not always easy to identify its source(s) and reason(s).
Also, there are no systematic knowledge and records about it. When new red tape is added national
governments often blame the EU and vice versa. This blame may be attributed to the other side in
good faith or not: the latter is the case when administrations wish to shift responsibility or hide
national (semi)-protectionism. While informed opinion recognises that gold-plating is more a national
than an EU matter, the issue remains whether there is a rationale for interventions at the level of the
EU.
So it is necessary to focus on discussing potential policies that could improve this situation without
adding more complexity or costs to the whole system. Independently of the reasons of gold-plating it
is the responsibility of the co-regulators and the Commission to ensure EU harmonisation is achieved
without unnecessary regulatory burdens.
The strategic topic for policy regarding gold-plating is to address efficient and effective regulation
with good integrated government to make it work. Specific topics include the need for good
monitoring, eliminate any asymmetric information and use impact assessments focusing on the impact
of gold-plating rather than its mere existence. How this can be done is a matter of perceptions and
negotiations. Suggestions for the concrete discussion follow:
4.1

The role of the European Union: hard or soft law?

The European Commission with the agreement of the Council has several options to intervene, but
under the lens of the subsidiarity, a rationale is needed to justify the intervention at the European
level:
1. Evidence is lacking when it comes to comparing costs triggered by the transposition at
Member State level. To understand whether there is gold-plating-related cost and how much
it is, one needs comparative studies over the EU at the sectoral and/or by Directive level.
Member States have no interest to compile such studies and business organisations have no
resources for that. That is why the European Commission is better positioned to monitor
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gold-plating in a comparative manner, either centrally at the level of the Secretariat General
or at each DG from where individual Directives emanate. Making use of the evaluation
guidelines of the Secretariat General of the Commission is a possibility.
2. An additional reason for the EU to intervene is that, although gold-plating is a result of
national regulation, it has (unjustifiably) a negative connotation associated with European
legislation.
Policy issues in that respect could include a radical change in the strategy of legal acts applied, soft
law or simple awareness raising campaigns and capacity building. The study itself is not expected to
take a position and recommend one or another action; its mandate is rather to classify policy
experiences from the literature and the case studies and discuss their advantages and disadvantages in
a way that they can form the basis for a policy discussion and recommendations to be issued by the
members of the EESC.
4.1.1

Radical change in the legal approach

There is a radical way to address gold-plating: if all European legislative acts take the form of
Regulations and/or Maximum Harmonisation Directives then there will be no room of manoeuvre for
the lower levels of governance to add new legal layers of complexity. However, at the level of
bureaucracy local cultures may still invent red tape while implementing the national hard law.
The advantage of such a radical approach is that gold-plating at the legislative level would disappear
because if it occurred it would signal infringement and the European Commission would be entitled to
take the Member State to Court. If systematic burdens and over-compliance occurred at the
administrative level, this would also be an infringement. On the other hand the disadvantage is that
such a process would attack the quintessence of subsidiarity. Strait jackets, which do not leave any
degrees of freedom to the Member States, would not recognise diversity. For safety and social reasons
then the European legislator would need to adopt the strictest standards in all cases, while they may be
unnecessary for some Member States (examples with significant differences justifying different
standards include for example climate, geological vulnerability, degree of pollution and
environmental considerations).
A less radical variation of this approach would be Directives containing a combination of maximum
and minimum harmonisation, whereby the Commission would clearly indicate in the minimum
harmonisation areas, which the Member States would be entitled to change and for what reasons.
Concordance or conformity tables should be compulsory and should be communicated by the Member
states to the European Commission
In this case the advantage is that gold-plating could be contained since only a limited and controlled
room for manoeuvre would be available for national and regional accommodation during the
transposition. The latter would, however, give the possibility to adjust to local circumstances. The
disadvantage would be that this would shift a high share of responsibility to the Commission and
create a complex negotiation on what would be the features under the one regime or the other.
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4.1.2

Soft Law

An alternative to binding legal acts is soft law, which would not generate significant reaction. There
are several ways and degrees of intervention, which can be conceived in that respect. Indicative (not
mutually exclusive) ways to proceed include:
1. Start with systematic monitoring and include gold-plating in its own impact assessment. This
can be combined with strict notification rules.
2. The Commission may issue an opinion, guidelines or a recommendation on how to best deal
with gold-plating in general. This would need preliminary work to prepare the
recommendation or opinion but it is a quick approach and can be used for testing the waters
on how the Member States and stakeholders will react to that. This would include indicating
specific ways for the Member States to assess additional features and avoid gold-plating,
through the use of Impact Assessment tools or the abolishment of unintended layers of
bureaucracy.
3. The Commission can offer an accompanying document in each adopted Directive, indicating
what are the special circumstances under which it would be considered appropriate to
introduce additional features based on local conditions (this accompanying document can be
prepared together with business associations).
4. The Commission can prepare a special electronic platform in the form of a tool that will
allow to post the additional features introduced by the Member States and exchange ideas on
what is and what is not necessary. This can be done by expanding existing instruments
designed for similar purposes or create new ones.
5. Among the work that the Commission can do in this process is to check on non-EU
competitors and see how they organise their respective regulation (while competitors from
developed countries face similar policy challenges and trade-offs – although not exactly the
same – competitors from emerging economies often have much less cost-creating
regulations, in the form of employment, health and safety protection as well as disclosure).
6. The Commission could envisage an Open Method of Coordination (OMC) for gold-plating.
Member States should be transparent when they decide to gold-plate and explain the reasons
why they are doing it. Gold-plating is the right of every member state and it may be
reasonable / necessary, but Member States should include impact assessments to explain how
gold-plating is dealt with. Through “name and shame” this can prove an effective
countervailing measure to inherent conservative cultures, when transposing Directives. An
OMC needs the agreement of the majority of the Member States and entails heavy
administrative investment both from the side of the Commission and the Member States.
7. Another variation for soft law would be a “comply or explain process”. For any additional
requirements Member States would need to give an explanation to the European
Commission. Fixed criteria on the explanation notice should be developed centrally. This
would be an equivalent to the already tested procedure of comply or explain of the Corporate
Governance compliance exercises.
8. Finally, a Scorecard, similar to those used in the Internal Market Scoreboard could be
developed (possibly as an extension to the existing Scoreboard, where not only compliance
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issues but also additional features could be included) mapping how each Directive is
implemented.
The above mentioned soft law possibilities may prove a relaxed and informal way to kick-start the
discussion on gold-plating at the EU level. They have the advantage of an easy and relatively smooth
introduction of the subject in the supranational agendas. Their disadvantages are related to their
limited effectiveness and costs/administration involved. Effectiveness is increasing from suggestions
1 to 4 and so do costs/administration involved for the Commission services and the participation of
the Member States.
If any of the soft measures are to be adopted, an issue is raised regarding the administrative unit to be
dealing with it within the European Commission. While gold-plating may de facto undermine the idea
of the Single Market, there is no de jure argument for DG Internal Market or DG Competition to
intervene, except in the case where gold-plating acts as State Aid or distorts competition. Conversely
DG Enterprise has every interest (though again no legal means) to intervene to reduce the cost to the
business sector, as European (and not country specific) competitiveness is its major concern. The
Secretariat General is dealing with REFIT and coordination issues may be the most appropriate place
to position soft law adoption and monitoring.
4.2

The role of national administrations: the institutional set up

Institutional arrangements are crucial: A state authority that has responsibility for a business-friendly
environment, operating at the national/regional level explicitly entrusted with the
elimination/mitigation of gold-plating constitutes good practice. The increasing need to balance social
goals and elimination of bureaucracy to support competitiveness suggest that a National Regulatory
Control Board (Council) is an effective way to address at the same time national red tape and
(deliberate or unintentional) burdens created during the transposition of EU Directives.
At the same time, not independently, pro-business legislation and elimination of gold-plating needs a
clear strategy embedded in the overall culture of cutting red tape. Member States can easily adopt and
monitor internally mandatory impact assessments of the transposition of EU Directives. They can also
adopt One-In/One out; One In/Two Out principles related to each new transposition. Good
governance or at least improvement of governance would require Evaluation and Enforcement to
ensure consistence.
4.3

Actions by stakeholders

A challenge remains on what is to be done by the business sector both in the EU and at national level.
Without underestimating the difficulties of such an exercise, evidence for the case studies and the
literature suggests that the course of action could be:
1. Create national regulatory boards (using the Swedish model), independent of the State, which
would be in a position to collectively represent the business sector and thus have higher
lobbying power than individual associations.
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2. When an association gets systematic complaints, it can be the association itself that pays for
an impact assessment and fights the Parliament or urges the administration to improve the
situation.
3. Involving the European Commission or even the European Court of Justice (if the business
sector in the country concerned feels disadvantaged compared to peers in other Member
States) would be a possibility for the national associations or individual companies. However,
this is usually avoided, because individual companies fear political counter-measures, if
exposing their national authorities.
4. The business sector could introduce prizes/rewards to administrative departments that reduce
gold-plating.
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4.4

Synergies at all governance levels: awareness raising and capacity building

A soft and systematic way to intervene is through a joint effort by the EU institutions, national
authorities and stakeholders to raise awareness and gradually change the mentality of
national/regional policy makers when transposing or implementing EU Directives. Awareness raising
takes the form of campaigns, workshops and conferences. This can be complemented by dedicated
training sessions for the administration.
The general campaigns (in the media or specialised sites/publications) would need to address the issue
stressing in particular the importance of taking the cost for the business sector into consideration and
linking it to national competitiveness and welfare. Such campaigns can promote strategic concepts
based on good practices from countries where there is higher maturity. Awareness raising campaigns
would benefit from public prizes/rewards to administrative departments that reduce gold-plating.
Capacity building needs to be more targeted. It is primarily addressed to the legal services of the
Ministries transposing Directives or to civil servants in agencies and regional authorities
implementing Directives-related certification activities. Capacity building curricula are expected to
include:
1. Set the scene and help understand the differences in pro-business cultures and their
benefits for economy and society.
2. Help distinguish necessary/inevitable (deliberate policies emerging from consultation and
having balanced the trade-offs) additional burdens from unnecessary ones (superficial
transposition; over-cautiousness).
3. Help understand how the One-In/One out; One In/Two Out principles of the UK can be
used to reduce the overall regulatory framework when new Directives are adopted and in
the process of being transposed.
4. Use training material for conducting impact assessments internally (comprehensive or
piecemeal review) or for launching tenders for the procurement of external impact
assessments.
5. Use training material on how to immediately adapt earlier legislation to new Directives.
For such an approach to be successful the initiative rests with the national administrations.
Stakeholders and civil society need to be actively involved to organise campaigns, informed
exchanges of evidence and the creation of appropriate training material per broader topic of
regulation. While the initiative is at the national level, the European Commission can play a
supportive role towards Member States that wish to be pioneers in providing resources for launching
international conferences and preparing training material. Covering it by the EU budget will ensure
economies of scale and scope and can be offered free of charge to interested national and regional
administrations.
The advantage of this approach is the variable geometry supporting individual countries to forge
ahead and becoming good practice examples for others. The flipside of this is that the results of
national campaigns and capacity building will have a differentiated effect in the Member States as
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they largely depend on the national willingness to pursue them and may accentuate competitive
advantages.
Another area where different organisations can play an active role, alone or in synergies is that the
Commission and Member State governments should provide industry bodies with advice on how to
set up a Trade Association. The desirability of having a Trade Association ‘voice’ either in the
national capital or in Brussels is an advantage though Trade Associations tend to reflect the views of
their largest members; hence ensuring the voice of SMEs and newcomers is also a feature to take care
of.
4.5

Matching cases with policy measures

While there is no one-to-one matching of policy measures with the categories of gold-plating cases,
the table below can be used as an introduction to the discussion of what type of intervention helps in
each case. The final decisions are always specific to local circumstances.

Origin

Diversity

Inertia

Governance
level
External to the EU
 National active

Lack of
coordination

Conservatism

Hidden
Protection

Explanation,
Awareness
National
Awareness
Stakeholder
justification
raising and institutional
raising and and EU
at
national capacity
set up and capacity
intervention
level;
building
coordination
building
notification
Explanation,
National
National
Awareness
Stakeholder
 National passive
justification
institutional
institutional
raising and and EU
at
national set up and set up and capacity
intervention
level;
coordination
coordination
building
notification
 Regional/local
Explanation,
Awareness
NationalAwareness
Stakeholder
active
justification
raising and regional
raising and and EU
at
regional capacity
institutional
capacity
intervention
level;
building
set up and building
notification
coordination
 Regional/local
Explanation,
Regional
National
– Awareness
Stakeholder
passive
justification
institutional
regional
raising and and EU
at
regional set up and institutional
capacity
intervention
level;
coordination
set up and building
notification
coordination
Internal to the EU Clarify in a broader discussion whether this constitutes gold-plating and should
institutions
be discussed and in what context; possibly expand RIFIT to deal with
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Negotiation phase
Delegated acts

Investigate the position of each EU institution and member states to establish
“red lines”
Set certain “red lines” before the acts are delegated; organise stakeholder
consultation
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70

PERSON

ORGANISATION

Andropoulos Costas

European Commission, Directorate-General for Enterprise and
Industry, Head of Unit, Small Business ACT, SME policies

Bajno Agnieszka

European Commission, Directorate-General for the Internal Market and
Services, Policy Officer Business-to-Consumer Services

Berggren Erik

Business Europe

Bruggeman Ilya

Adviser, Internal Market and Consumer Rights, EuroCommerce

Burger Cees

Head of Coordinating Unit for the Reduction of Regulatory Costs,
Ministry of Economic Affairs, The Netherlands

de Groot Sietske

Federation of Small Businesses, Senior EU and International Affairs
Policy Adviser

Dragsdahl Annette

Senior Adviser, Confederation of Danish Industry

Eifel Martin

European Commission, Directorate-General for Enterprise and
Industry, Deputy Head of Unit, Notification of technical Regulations

Farrel Julian

Deputy Director and Head of Europe Team, UK Βetter Regulation,
Executive, Department for Business, Innovation & Skills

Hedström Jens, VD

Managing Director of the NNR in Sweden
Chairman of the Business Europe working group

Jan Rood

Nederlands Instituut voor Internationale Bettrekingen “Cligendael”
(CESP)

Le Roux Gaël

Chargé de mission (Mouvement des Entreprises de France (MEDEF)),
Délégation auprès de l'Union européenne

Martinez Felix Claudia

European Commission, Directorate-General for the Internal Market and
Services, Legal Officer Business-to-Consumer Services

Naundorf Stephan

Adviser to the Minister of State to the Chancellor, Federal Chancellery
Germany, Better Regulation Unit

Nyman Maarit

European Commission, Directorate-General for Enterprise and
Industry, Deputy Head of Unit, SME Policy Development and Small
business Act
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Oravec Jan

Slovakia

van Oorschot Frank

Senior Specialist International Affairs, Southern Organisation for
Agriculture and Horticulture

Peel Jonathan

Member, European Economic & Social Committee (Employers
Group), Vice President, EESC REX Section (International Relations
C'ttee)

Piller SecGEn Sara

European Commission

SALAZAR-ROMERO
Juan-Antonio.

Legal Officer, European Commission, DG Enterprise and Industry-Unit
C.2 Free movement of goods in non-harmonized sectors

Stoodley Jonathan

European Commission, is head of unit in Sec Gen Directorate C.1
(Smart regulation/ evaluation and performance) Evaluation, Regulatory
Fitness and Performance, Secretariat General

Appendix 2: Case studies of potential interest
Country

Directive

Denmark

DIRECTIVE 2013/34/EU OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on the annual financial statements, consolidated financial
statements and related reports of certain types of undertakings, amending
Directive 2006/43/EC of the European Parliament and of the Council and
repealing Council Directives 78/660/EEC and 83/349/EEC, Annual Accounts
and simplified audit regimes Denmark has not used all the opportunities in the
accounting directive. The Danish Government has for example chosen a very
low threshold for the mandatory audit. The Directive provides opportunities to
except B-listed companies from audit with an annual turnover up to 72 mio.
DK KR. However, the Danish limit has been maintained on 12 mio. DK KR.

Denmark

As for legislation in connection with food, Denmark has several gold-plating
examples. One example is the European rules for contact materials (re EU
framework regulation 1935/2004), and for example 2005/31 concerning
ceramics. The requirements on ceramics have been transferred to glass in the
Danish regulation. There are also examples re alcohol (limit as to what is nonalcohol content), rules re labelling which are different etc.

Denmark

COMMISSION DIRECTIVE 2005/31/EC of 29 April 2005 amending Council
Directive 84/500/EEC as regards a declaration of compliance and performance
criteria of the analytical method for ceramic articles intended to come into
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contact with foodstuffs
France

Defective products: liability: Council Directive 85/374/EEC of 25 July 1985
on the approximation of the laws, regulations and administrative provisions of
the Member States concerning liability for defective products

Slovak
Republic

Fines for products sold beyond expiring dates

Slovak
Republic

A new law on individual data protection (No. 122/2013), imposing on
businesses (as well as public institutions) in Slovakia unnecessary heavy
burden. We calculated that in order to fulfil all its paperwork requirements just for limited liability companies - it would be necessary to cut 12 hectares of
forests to produce enough paper).

Spain

Defective products: liability: Council Directive 85/374/EEC of 25 July 1985
on the approximation of the laws, regulations and administrative provisions of
the Member States concerning liability for defective products

Sweden

Organisation of working time: Directive 2003/88/EC of the European
Parliament and of the Council of 4 November 2003 concerning certain aspects
of the organisation of working time.

Sweden

EU Water Framework Directive: Directive 2000/60/EC of the European
Parliament and of the Council of 23
October 2000 on water policy

Sweden

Assessment of the environmental impact of projects: Council Directive
85/337/EEC of 27 June 1985 on the assessment of the effects of certain public
and private projects on the environment, amended by Directive 97/11/EC and
Directive 2003/35/EC

Sweden

Energy performance of buildings: Directive 2010/31/EU of the European
Parliament and of the Council of 19 May 2010 on the energy performance of
buildings (recast)

Sweden

Amended public procurement: Council Directive of 21 December 1989 on the
coordination of the laws, regulations and administrative provisions relating to
the application of review procedures to the award of public supply and public
works contracts (89/665/EEC)

The
Netherlands

Disclosure requirements in respect of branches: 11th Directive: Eleventh
Council Directive 89/666/EEC of 21 December 1989 concerning disclosure
requirements in respect of branches opened in a Member State by certain types
of company governed by the law of another State
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The
Netherlands

Internal market for energy: EC Directive 2003/54/EC concerning common
rules for the internal market in electricity

The
Netherlands

Driving time and rest periods: Regulation 561/2006/EC on the harmonisation
of certain social legislation
relating to road transport

UK

Parental leave and leave for family reasons: Council Directive 96/34/EC of 3
June 1996 on the framework agreement on parental leave concluded by
UNICE, CEEP and the ETUC

UK

European Works Council Directive: Directive 2009/38/EC of the European
Parliament and of the Council of 6 May 2009 on the establishment of a
European Works Council or a procedure in Community-scale undertakings and
Community-scale groups of undertakings for the purposes of informing and
consulting employees (Recast)

UK

Collective Redundancies: Council Directive 98/59/EC of 20 July 1998 on the
approximation of the laws of the Member States relating to collective
redundancies.

UK

Exposure to chemical agents: Council Directive 98/24/EC of 7 April 1998 on
the protection of the health and safety of workers from the risks related to
chemical agents at work.

UK

Insurance brokerage: Insurance Mediation Directive 2002/92/EC of the
European Parliament and of the Council of 9 December 2002 on insurance
mediation

UK

Manufacture, presentation and sale of tobacco products: Directive 2001/37/EC
of the European Parliament and of the Council on the approximation of the
laws, regulations and administrative provisions of the Member States
concerning the manufacture, presentation and sale of tobacco products
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