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1. The challenges of assessment models 
 

The following analysis and impact assessment of the TTIP negotiations in financial 

services, with a focus on regulatory cooperation, is not based on a macro-economic and 

econometric model, although it relates to some macro-economic models in a more granular 

way. Rather, the analysis below is based on SOMO’s longstanding research on financial 

services in trade agreements2 (including in GATS and CETA), the functioning of investment 

treaties, the financial sector and financial markets (and in particular financial 

transnationals), the process of EU decision-making on financial regulation since the 2008 

crisis, and published or leaked TTIP texts on regulatory cooperation3 and services. It also 

looks at changes in policy space and democratic decision-making from a perspective of 

social and environmental costs and benefits, which are not included in economic 

assessment models.4 In other words, this is an analytical tool with a political economy 

approach that allows a closer look at the reality of how trade, investment in the financial 

sector and markets actually work and the various impacts they can have on society. 

 

Quantifying costs and benefits in the financial sector, let alone financial treaty rules and 

liberalisation, is very complex, as the following example illustrates. Profits made by the 

financial sector in times of plenty and ‘light touch’ regulation may come from costs made at 

the individual level or by non-financial companies due to high hidden fees in complex 

financial products or mortgages. If sold in an undue manner, the high costs to individuals or 

companies often become apparent only in periods of financial crisis. The ensuing law suits 

can result in costs for the financial sector.  

 

Another method used to make a broader assessment than a purely economic analysis is 

the Sustainable Impact Assessments (SIAs) commissioned by the EC for each trade 

negotiation. SIAs also evaluate the social and environmental impacts of a trade pact. 

Although SIAs still have some flaws, and regulatory cooperation is a new element in FTAs, 

a substantial effort has been made to develop the methodology of SIAs, and the results of 

the SIAs should be part of the debate on the potential impact of TTIP. Unfortunately, the 

SIA of TTIP is still missing by beginning March 2015 and will be for some time. Will the EU 

and the US take the SIA ultimately into account? 
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2. TTIP proposals not enabling highest standards in assessment models 
 

The EU’s TTIP draft on regulatory cooperation proposes regarding “regulatory policy 

instruments”5 that both parties carry out impact assessments for planned regulatory acts at 

the central level, which shall take into account: (1) international instruments; (2) regulatory 

approaches of the other party; and (3) the impact on international trade and investment 

“which is understood to include the interests of investors of the other Party”. The proposal 

clarifies that consumer and environmental impacts only need to be assessed in line with 

each party's own frameworks. This means that TTIP will not raise the standard of impact 

assessments for both parties to include social and environmental assessments. The 

European Commission (EC) is required make impact assessments of each (financial) law 

proposal presented to the European Parliament and the Council. Such assessments have 

to take into account social, environmental and third-country impacts. However, this has so 

far not been properly implemented when proposing new financial laws. Social and 

environmental impacts have been addressed in one or two sentences for some EU 

financial reform laws6 while ‘third-country’ impacts mostly refer to the impact on the US or a 

few other developed countries.  

 

The EU’s TTIP proposals also promote the sharing of information regarding policy analysis 

of regulatory acts at central level.7 Again, such information is limited to “scientific and 

economic evidence” and “economic assumptions”. This does not take into account the 

laws, rules and technical standards have wider consumer and societal impacts. The cost-

benefit analysis of US financial legislative and regulatory proposals is being criticised for 

many flaws such as focusing on economic costs and being used for weakening financial 

regulations.8  

 

3. The benefits and costs of liberalised trade and investment in financial 

services  

 

The benefits of liberalising trade and investment in financial services are, according to 

proponents: more exports in financial services, more competitiveness, more efficiency, 

more jobs and cheaper financial products, and more access to capital in times of crisis. 

There is an additional benefit from trade agreements compared to unilateral liberalisation 

which is not always included in the impact assessments. Trade and investment 

agreements, as is the case through the GATS part in the WTO, are ‘fixing’ (making 

permanent) the freeing of markets and capital flows and disciplining government 

interventions through treaty rules that restrict what governments can regulate (see below: 

market access rules). The GATS Understanding on Commitments in Financial Services 

even permits new financial services in host countries with the lightest scrutiny. This 
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enormously benefits the financial sector, as it can expand or invest without fear of new 

government or other regulatory restrictions, thus eliminating the need to engage in costly 

hedging against uncertainties. These benefits accrue to the financial sector and need to be 

balanced by assessing the costs for other parties, for example the government losing its 

right to regulate. 

 

Pressure to deregulate 

 

Important macro-economic and societal impacts of free trade agreements in financial 

services are often ignored. For instance, the increased competition has led to constant 

pressure (via lobbies) by the financial sector to prevent stringent regulation and supervision 

which would allegedly result in a loss of competitiveness for the financial sector. The 

ensuing ‘light touch’ regulation was a main factor behind the financial crisis that erupted in 

2007-2008. Unfortunately, this deregulatory regime is still being enshrined in all trade in 

services agreements (e.g. GATS, CETA, TISA and TTIP draft texts), with no changes 

based on the lessons learned from the financial crisis (see below). An additional problem of 

opening up to foreign financial sector players is their interference in the EU's decision-

making on financial reform. There has been intense pressure from US industry and even 

government officials to water down legislative proposals that were stricter than in the US, 

e.g. to regulate the hedge fund industry (see ‘third-country’ rules in the Alternative 

Investment Fund Managers Directive). There are also heated discussions about whether to 

allow the equivalence of different EU and US laws because the financial industry considers 

legal differences as additional compliance costs.9 These are not precedents that make 

regulatory cooperation in TTIP likely to lead to higher standards and stricter rules and 

implementation. Competitive pressures are now leading to the EU watering down further 

reforms, even as many risks are again building up in the financial system. 

 

Ignored costs of liberalised trade and investment in financial services 

 

Competition and competitiveness — considered benefits of liberalised trade and investment 

in financial services — have negative consequences that are too often ignored, such as: 

 Financial corporations take many risks in their efforts to conquer markets (e.g. providing 

too risky loans) and in their quest to be competitive;  

 Financial institutions produce innovative but very risky products or even sell harmful 

products in order to make more profits than competitors; 

 The tendency to become too big to fail (TBTF) in order to be ‘competitive’ through 

economies of scale has negative consequences:  

- banks that are too large are considered inefficient; 

- TBTF banks have the incentive to take excessive risk, they have the potential to 

abuse their market power, and they tend to lend less to small businesses;10  

- TBTF banks receive hidden subsidies, since rating agencies give them better 

ratings because they clearly will be bailed out and/or receive guarantees from the 

government in their home country. These countries therefore receive worse ratings 

because of the potential costs of bail-outs and guarantees in a crisis,11 which means 

they have to pay higher interest rates on their government debt.  
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 In order to make more and more profits, financial services providers are increasingly 

serving the rich by making money through money and offering more speculative 

activities. This means that many financial services and transactions are economically 

and socially useless.12 At the same time, international banks tend to provide fewer 

loans and services to small and medium-sized enterprises or to the poorest clients. 

 

The cost of a crisis  

 

The risk-taking by EU and US financial institutions and their interconnectedness have 

demonstrated how vulnerable they are to a financial crisis. The Canadian bank has been 

claimed to have weathered the financial crisis better than most countries amongst others 

because foreign banks had less than 10% of Canada’s bank assets under management.13 

One element of FTAs and investment treaties that increases the vulnerability and likeliness 

of a swift spill-over in the event of a financial crisis, are the rules that severely restrict 

capital controls. Preventive capital flow restrictions might be less costly (for the taxpayer) 

than bailouts. Even the IMF admits that “government restrictions on interconnectedness 

can increase the average welfare of bank depositors”14 and capital controls can be useful in 

some circumstances.15 

 

Avoiding a financial crisis and bailouts would save taxpayers, governments, the economy 

and even the financial sector itself from paying the huge costs associated with a crisis. To 

illustrate: From 2008 to October 2014, twenty seven EU member states approved Euro 

1490 billion in state aid, or 11.4% of their 2013 GDP, and Euro 4272.48 billion in 

guarantees and liquidity measures or 32.7% their GDP.16 The full financial and economic 

costs of the crisis — including lost financial wealth, lost economic output and jobs, lack of 

or more costly credit for trade — were estimated to be up to $ 14 trillion  in the US.17 This 

figure might still underestimate the human costs of budget cuts in health and education 

services. 

 

4. Creating the same problematic conditions as existed in the EU before 

the crisis  
 

Notwithstanding the huge costs of a financial crisis, the TTIP negotiations are creating the 

same conditions as those that are considered to be a cause of the financial crisis in the 

EU.18 The crisis revealed that a single EU open market in financial services needed a 

single supervisor — now the Banking Union —  and common European Supervisory 

Authorities (which would not be protective of national financial sector interests) as well as a 

common recovery and resolution mechanism for banks in crisis. TTIP negotiators want to 

further open up the EU-US financial market without first putting into place strong 

supervisory cooperation, instruments of independent supervision, transatlantic colleges of 

supervisors for transatlantic financial conglomerates or systemic financial institutions, quick 

consultation and intervention mechanisms in times of crisis, or transatlantic resolution 

mechanisms.  
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In addition, the financial sector reforms have not yet been finalised. For instance, flaws in 

banks’ internal risk assessment models (an important cause of the financial crisis) have yet 

to be dealt with, and the domination of particularly large financial institutions in international 

financial trade or in particular subsectors (e.g. credit rating agencies, trading in derivatives) 

remains problematic. An alarming amount of risk seems to be building up again in the 

current state of the financial sector, just as before the financial crisis, with now higher levels 

of speculative derivatives trade,19 high and volatile stock markets, a high correlation of 

hedge fund returns with equity market returns risks while new risks are building up in 

central counterparties (CCPs) to derivatives traders.  

 

The proposed regulatory cooperation on financial regulation might deal with these issues 

long after TTIP is in place. It is now focused instead on eliminating differences in regulation 

which are allegedly costs for the financial sector.  

 

5. Why regulatory cooperation in financial services? 
 

The regulatory cooperation proposal by the EU for the financial sector and financial 

regulation is very much based on the argument of the “cost of divergence” made by the 

financial industry.20 The latter argues that different rules and technical standards translate 

into costs for the financial industry, when they have to maintain different operating systems. 

However, this argument is not being balanced by evaluating the costs of convergence. 

After the financial crisis, it became clear that (financial) systems are more stable and less 

vulnerable when they have a certain level of divergence. Indeed, the EU used the argument 

of specificity of the EU financial sector to argue against fully implementing the 

internationally agreed Basel III standards. Moreover, divergent rules come from domestic 

democratic processes. What guarantees will there be in the TTIP regulatory cooperation 

that regulatory convergence will uphold the highest standards? 

 

Even the economic cost-benefit analysis commissioned by the EU does not indicate real 

benefits for the EU of regulatory convergence in the financial sector. The Ecorys report 

concludes that “Reduction of [financial] sector specific NTMs [non-tariff measures], will see 

the financial services sector increase slightly in the EU by 0.1 percent, while US sector 

output is expected to decline marginally by 0.1 percent.”21 For the EU insurance sector, the 

report expects TTIP to increase insurance services production by only 0.7 percent of 

national income and insurance services exports by 4.3 percent. The export growth implies 

significant benefits for insurance companies in the EU.22 However, it might benefit only 

shareholders (which are not all from the EU) and not EU workers. 

 

6. What does the EU propose regarding ‘regulatory cooperation on 

financial regulations’? 
 

The EU has already made several proposals on regulatory cooperation on financial 

regulation, some of which have been leaked. Reasons for concern can be found in the 

leaked text on financial regulatory cooperation (5 March 2014) which stipulates that “the 

parties avoid introducing rules affecting market operators and the jurisdiction of the 

other party, unless there are overriding prudential reasons to introduce such rules, in 
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conformity with Art. 52 (prudential carve out)” (emphasis added).23 There is no mention of 

the interests of consumers, taxpayers and the democratic processes of the EU that should 

be taken into account and given priority when being in contradiction with US market 

operators interests.  

 

The EU proposal also includes the aim of reducing (unnecessary) barriers to trade. 

However, barriers to trade or so-called protectionist measures are often a grey area in the 

international discussion on financial re-regulation and trade agreements. Already during the 

GATS negotiations, the EU asked many WTO members to remove all kinds of measures 

taken during Asian financial crisis, including keeping capital buffers in the host countries. 

However, removing the latter is now considered controversial, since nationally held capital 

buffers are an important instrument of protection in times of financial crisis. 

 

An important aim of the regulatory cooperation is to achieve convergence mechanisms 

such as mutual reliance, (mutual recognition of) equivalence, substituted compliance, 

interoperabililty of measures, harmonization, and simplification. These can be instruments 

to evaluate whether US legislation and supervision is equivalent (in outcome) to that in the 

EU, as is already included in the EU legislations under chapters dealing with ‘third 

countries’. So far, this has led to major discussions and heated disputes when equivalence 

status is refused. One solution has been to provide temporary waivers whereby the 

financial sector companies from the other party are not subject to the host country laws. 

However, this means that foreign financial players would be exempt from democratically 

decided rules and that risks will remain. What has yet to be resolved is how consumers 

who suffer damages can seek redress at a regulator or supervisor across the Atlantic.  

 

It is clear that the EU aims to address the non-cooperative way of US financial authorities 

when the latter are implementing rules that affect EU financial players in the US. The US 

fears that cooperation on financial regulation will lead to weaker US rules and has refused 

to discuss financial regulatory cooperation in the context of TTIP. It should be noted that 

many scandals that also included EU banks — e.g. the scandals involving the manipulation 

of the Libor rate and foreign exchange — were detected by US supervisors and not by EU 

supervisors.  

 

7. The costs to democracy: Attack on the powers of parliamentarians 

The EU proposals on regulatory cooperation ignore many principles of democratic decision-

making and accountability. The latest EU general proposal on regulatory cooperation 

published by the EC on 10 February 201524 reveals that: 

 Members of the European Parliament (MEPs) and national parliamentarians (MPs) are 

not part of the regulatory framework;  

 MEPs or MPs have no powers to hold the regulatory cooperation bodies accountable 

for the latter's agenda or decisions made; 

 “The US regulators and business might discuss a proposal before it is presented to 

parliament”. This would result in legislative and regulatory proposals that have already 

been changed to suit business interests without MEPs or MPs being aware of it; 

 Since “a dialogue may take place before the adoption of a Commission proposal”, the 

EC is undermining its constitutional right to take the initiative on EU legislative 

proposals and gives more rights to the US regulators and stakeholders than MEPs have 

during the EC’s legal initiative phase; 
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 Since regulatory cooperation “may continue until the adoption of the regulatory act”, 

MEPs might have to compete with US interests in the decision-making process of EU 

laws; 

 Regulatory cooperation might result in a policy or legislative proposal by the EC never 

reaching parliamentarians. This is problematic because in the EU, MEPs do not have 

the right to introduce financial legislation to compensate for the EC’s lack of it. 

 In the EU legislative decision-making process, some parts of EU financial laws have 

been fiercely negotiated word per word (e.g. MiFID II-MiFIR). That means that even 

minor differences with US legislation are important and should not be easily ignored, as 

might occur through equivalence and substituted compliance mechanisms for US 

financial service providers.  

 

MEPs and the EU as a whole are to “avoid introducing rules affecting market operators and 

the jurisdiction of the other party” except for overriding prudential reasons.25 This principle 

might conflict with the interests of MEPs’ constituency and basic democratic principles. 

Even the national and EU financial supervisory and regulatory authorities — whose task it 

is to prioritise financial stability and who are involved in current equivalence processes — 

might not be part of the cooperation deliberations, since the EC proposes that it will be the 

counterparty to the US in the financial regulatory cooperation body as currently the case in 

the Financial Regulatory Forum.  

 

The EU continues to press for regulatory cooperation on financial regulation. This has not 

only been rejected so far by the US financial authorities but also by members of the US 

Congress.26 Will the EU be willing to respect the views of democratically elected US 

representatives? Or will the EU continue to give priority to the voice of business? The 

proposed regulatory cooperation mechanism will allow “stakeholders to submit views and 

concrete suggestions” and receive a reply “without due delay”.27 This does not restrict the 

financial lobby, which dominates any stakeholder consultation on financial issues, nor does 

it contain regulatory capture — an important factor that contributed to the financial crisis.  

 

8. The costs of lost policy space 

 

In contrast to regulatory cooperation proposals which are new for a trade and investment 

agreement, the TTIP rules and commitments on financial services are being negotiated in 

the same manner as before the financial crisis and are thus ignoring many important 

lessons and reforms since the crisis. They also deal with regulations and the following are 

examples of how TTIP will already restrict and limit regulators and authorities from 

intervening: 

 The ‘market access’ rules stipulate that it is prohibited to impose a legal entity through 

which a financial institution may perform an economic activity. This would go against 

the reforms still under way at the EU level (Regulation for bank restructuring28) to tackle 

TBTF banks by compelling them to legally separate speculative activities from basic 

banking activities. In the Canada-EU trade agreement (CETA) text, the problematic 

nature of this market access rule was dealt with by adding that this rule “nothing in this 

Article shall be construed to prevent a Party from requiring financial institutions to 

supply certain financial services through separate legal entities where under the laws of 
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the Party the range of financial services supplied by the financial institution may not be 

supplied through a single entity.”29 

 The market access rule also prohibits limitations on the total value of service 

transactions or assets. This again would go against the measures designed to tackle 

too big to fail or systemic important financial service provides, or to limit (food price) 

speculative derivatives, etc. 

 The commitments to liberalise financial services are very likely to allow banks to 

engage in cross-border ‘trading for own account’, which in technical language means 

proprietary trading. However, the US Volcker rule has partly restricted proprietary 

trading, and the EU is currently in a legislative process30 to ban or limit it.  

 

TTIP is likely to have a prudential carve-out for financial regulations as in other trade 

agreements. But just how much protection of the right to financial regulation will it provide? 

The leaked EU TTIP proposal included a condition that prudential financial regulation 

should not be more burdensome than necessary. This condition would make it even more 

difficult to take measures designed to prevent a crisis. In contrast, the CETA text is much 

more clear on how financial regulation should be allowed, including for protecting the 

integrity of a financial institution and forbidding a particular financial service. Moreover, 

TTIP would provide little policy space for governments to introduce financial regulations for 

societal objectives, such as rules that promote social housing or community re-investing 

and prohibit useless speculative derivatives. 

 

9. No need for regulatory cooperation in financial services in TTIP 

 

There are many reasons why cooperation on financial regulations should not take place in 

a trade and investment agreement. Cooperation on financial rregulation can continue 

outside TTIP under the existing EU-US Financial Regulatory Forum. That forum should 

however have a much better mandate to prioritise financial stability and cooperative 

supervision, and to make the financial sector serve the economy and (the transition to) 

sustainable societies. This cooperation framework should result in the adoption of the 

highest standards on both sides of the Atlantic, since both have higher standards in 

different subsectors. At the same time, the EU must ensure that it improves its supervision 

of EU banks31 and the enforcement of its laws, which would be appreciated by the US 

authorities …and more importantly EU citizens.  
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