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1. The objective of this opinion is to: 

 

1.1 Identify the ILO conventions that the Republic of Korea has failed to ratify; 

 

1.2 Identify areas in which the national legislation fails to implement fully the ILO Conventions 

that Korea has ratified; 

 

1.3 Identify areas in which the national legislation fails to respect, promote and realise the 

principles concerning the fundamental rights enumerated in the ILO Declaration of 

Fundamental Principles and Rights at Work; 

 

1.4 Identify areas in which Korea has failed to give effect to these rights and principles in 

practice; and 

 

1.5 Make recommendations for appropriate measures to be taken jointly by governments and civil 

society to resolve these issues.  

 

2. ILO Conventions 

 

2.1 Under Article 13.4.3, the parties agree to "make continued and sustained efforts towards 

ratifying the fundamental ILO Conventions as well as the other Conventions that are 

classified as 'up-to-date' by the ILO". With regard to the fundamental conventions, the 

Republic of Korea has not ratified ILO Convention No. 87 on Freedom of Association and 

Protection of the Right to Organise, Convention No. 98 on the Right to Organise and 

Collective Bargaining, Convention 29 of Forced Labour or Convention 105 on the Abolition 

of Forced Labour. We are currently unaware of any effort by the government to ratify these 

four conventions. Including the four conventions named above, the Republic of Korea has 

failed to ratify 56 of the up-to-date conventions.  

 

3. Legislation Fails to Comply with ILO Declaration on Fundamental Principles and Rights at 

Work and the Ratified Conventions 

 

3.1 Freedom of Association and the Right to Collective Bargaining in Law 

 

3.1.1 The ILO Committee on Freedom of Association has for many years detailed the multitude 

ways in which legislation and practice in the Republic of Korea is at substantial odds with 

principles of freedom of association. The following list highlights the major concerns of the 

DAG, but is not fully comprehensive.  
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3.1.2 Exclusions from Right to Freedom of Association 

 

3.1.2.1 The Establishment and Operation of Public Officials' Trade Unions Act (EOPOTUA) bars 

certain categories of public servants from their right to organise and collectively bargain
1
.  

The Act also forbids police, fire-fighters, prison staff, labour inspectors and local public 

service employees to join unions.  

 

3.1.2.2 For example the government has refused three times to grant the Korean Government 

Employees Union (KGEU) recognition. KGEU faced aggression when its members tried to 

convene in its inaugural assembly: banners were removed; access to KGEU's website and 

intranet was interrupted; foreign participants were denied entry to the country; and KGEU 

faced a general prohibition of any activity from sending letters to holding meetings and 

organising events. The leaders and some members of the union have been dismissed from 

their service and some others faced disciplinary measures when they tried to conduct union 

activities such as publishing advertisements and organising gatherings or rallies
2
. Moreover, 

the authorities have seized material from KGEU's offices and they have sealed the 

headquarters close. 

 

3.1.2.3 Once again, the ILO has called on the government to recognize the KGEU and allow it to 

carry out trade union activity. In its most recent report, the ILO Committee of Experts stated, 

"[T]he Committee expressed deep regret at the gravity of the allegations involving serious 

acts of extensive interference in the activities of the KGEU and requested the Government to 

immediately cease all acts of interference, in particular the forced closure of KGEU offices 

nationwide, the unilateral discontinuance of the check off facility, the disallowance of 

collective bargaining, the pressure on KGEU members to resign from the union as well as 

administrative and financial sanctions against local governments which fail to comply with 

the Government's directive. It further called upon the Government to abandon these directives 

and to take all possible measures with a view to achieving conciliation between the 

Government (in particular the Minister of Government and Home Affairs (MOGAHA)) and 

the KGEU so that the latter may continue to exist and ultimately to register within the 

framework of the legislation which should be in line with freedom of association principles"
3
. 

 

3.1.3 Multiple Unions and Single Bargaining Channel 

 

3.1.3.1 The Trade Union and Relations Adjustment Act (TULRAA), as amended on 1 January, 2010 

(and in force from 1 July, 2011), allows for first time the establishment of more than one 

union in the same enterprise. In the case of multiple unions in a single enterprise, the law 

                                                      
1

 For instance, managerial and human resources personnel, staff members dealing remuneration or employment relations and 

employees who engage in correction, investigation and similar jobs. 

2
  Among others, a 2010 demonstration titled "Restoring Democracy and Improving People's Livelihood", an advertisement named 

"We want to become civil servants of the people" and an advertisement for union elections. 

3
  ILO CFA Case No. 1865 (Korea), Report No 363, March 2012, paragraph 123. 
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stipulates that collective bargaining should be conducted through a single bargaining channel 

unless the employer agrees to hold multiple negotiations. The procedure for determining the 

bargaining agent is set forth in the Act: if the multiple unions fail to decide upon a common 

bargaining agent, the majority union, which could be a coalition of unions, has the sole right 

to bargain. If there is no such a majority union, unions need to form a joint bargaining 

delegation. Industrial actions are only allowed, however, when the majority of all the unions 

that participated in the single bargaining channel. Unification of bargaining channels among 

multiple unions at workplace will take effect from 1 July, 2012. 

 

3.1.3.2 The ILO has criticized several portions of the amendments of the TULRAA related to the 

single bargaining channel. "With regard to the provisions of the revised TULRAA concerning 

the unification of the bargaining channel, the Committee requests the Government to take all 

the necessary measures to ensure that: (i) when there is no union representing the required 

percentage to be designated on a representative body, collective bargaining rights are granted 

to all the unions in this unit, at least on behalf of their own members; and (ii) minority trade 

unions that have been denied the right to negotiate collectively are permitted to perform their 

activities, to speak on behalf of their members and represent them in individual grievances". 

The ILO further noted, "The Committee recalls that the right to strike should not be limited 

solely to industrial disputes that are likely to be resolved through the signing of a collective 

agreement; workers and their organisations should be able to express in a broader context, if 

necessary, their dissatisfaction as regards economic and social matters affecting their 

members interests. The fact that a strike is called for recognition of a union is a legitimate 

interest which may be defended by workers and their organisations … . The Committee 

requests the Government to take the necessary measures to ensure that strike action may be 

carried out beyond the limited question of industrial disputes for the signing of a collective 

agreement, in accordance with these principles, and that the legality of such action is not 

dependent upon the representative status of the organisation"
4
. 

 

3.1.4 Full Time Trade Union Officials 

 

3.1.4.1 The time-off system came into force on 1 July, 2010 in Korea, which provides that certain 

hours of union activities are to be paid although direct wage payments to full-time unionists is 

now banned as an unfair labour practice. In May 2010, the Ministry of Employment and 

Labour published maximum paid time-off hours that limited the number of hours, converted 

into persons, for unions on the basis of their membership numbers. While unlikely to affect 

severely small and medium size trade unions, larger unions are forced to make deep cuts in 

the number of full time staff under the new regulations. The law also limits the activities that 

union officials can perform on that time off.   

 

                                                      
4

  Id at paragraphs 116 and 118. 
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3.1.4.2 The ILO has previously stated that the matter of payments to union officers should be 

decided through collective bargaining, not legislation. "The Committee recalls from its 

previous examination of this case that the question of wage payment to full-time union 

officers should not be subject to legislative interference and should be left to free and 

voluntary negotiations between the parties… The Committee regrets, however, that in so 

doing, the Government has retained the overall ban on such payments which are subject to 

sanctions and that, according to the allegations, resources of the labour inspectorate are 

devoted to investigating whether the provisions on the maximum limit have been exceeded. In 

addition, the Committee expresses concern at the legislative interference into the type of 

activities that may be carried out by a full-time union officer and the apparent restriction that 

labour-management relations should only be handled by such officers and not simply the 

appropriate person designated by the union. As regards the Government's indication that 

activities, such as strikes, should not be covered by such payments, the Committee, while 

agreeing that salary deductions for days of strike give rise to no objection from the point of 

view of freedom of association principles … considers more generally that paid full-time 

union officers should be able to carry out their trade union duties in accordance with the rules 

of their organisation without having to account for each activity to the management. Such 

activities should include educational activities, activities carried out under the aegis of the 

relevant federation or confederation and those related to the preparation of action on a 

collective dispute"
5
. 

 

3.1.5 Limitations on Union Membership 

 

3.1.5.1 Articles 2(4)(d) and 23(1) of the TULRAA ban unemployed workers from joining a union 

and also provides that non-union members are ineligible for trade union office. The ILO has 

repeatedly criticized these exclusions, reiterating that, "[I]t urged the Government to repeal 

the provisions prohibiting dismissed and unemployed workers from keeping their union 

membership and making non-union members ineligible to stand for trade union office… 

Noting with regret that the Government has not repealed these provisions, the Committee 

once again urges the Government to do so [.]"
6
. These provisions also have an inordinate 

impact on irregular workers, particularly those who work under short-term contracts. 

 

3.1.6 Obstruction of Business 

 

3.1.6.1 Article 314 of the Criminal Act defines "obstruction of business" as "interfering with the 

business of another by injuring his/her credit through lies or fraudulent means, threat of force, 

or damaging records and record-keeping equipment".  However, trade unions and their 

officers may be fined or imprisoned for "obstruction of business" – in some cases for millions 

of won.  In addition to chilling trade union activity, the fines and penal sanctions have driven 

                                                      
5

  Id at paragraph 110. 

6
  Id. at paragraph 126. 
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individuals to bankruptcy and, in some cases, to suicide. The use of the obstruction of 

business law has been repeatedly criticized by the ILO Committee on Freedom of 

Association. "With regard to section 314 of the Penal Code on obstruction of business, the 

Committee once again urges the Government to consider all possible measures, in 

consultation with the social partners concerned, so as to revert to a general practice of 

investigation without detention of workers and of refraining from making arrests, even in the 

case of an illegal strike, if the latter does not entail any violence"
7
. 

 

3.1.7 Scope of Union Activity Limited – Prohibition on Political Activity 

 

3.1.7.1 Section 4 of the Act on the Establishment and operation of Public Officials' Trade Unions 

prohibits workers from engaging in political activities. Another law, the Act on the 

Establishment and Operation of Teachers' Trade Unions includes a similar prohibition. The 

ILO Committee on Freedom of Association has criticised on numerous occasions these 

restrictions. "A general prohibition on trade unions from engaging in any political activities 

would not only be incompatible with the principles of freedom of association, but also 

unrealistic in practice. Trade union organisations may wish, for example, to express publicly 

their opinion regarding the Government's economic and social policy…. [T]he Committee 

once again requests the Government to ensure that public officials' trade unions have the 

possibility to express their views publicly on the wider economic and social policy questions 

which have a direct impact on their members' interests, including during their meetings, in 

their publications and in the course of other trade union activities"
8
. 

 

3.1.8 The right to strike 

 

3.1.8.1 Industrial action is prohibited during the mediation and the first 15 days of arbitration. After 

this period trade unions may decide to undertake industrial action. The union calling for 

action should obtain a majority vote and the form of industrial action and other details should 

be notified to the LRC. Workers' industrial actions have to be led by a union. After the strike 

starts, the employer can notify the LRC for a lockout and implement it. During the strike no 

acts of violence or destruction of property are allowed and in certain sectors, including 

communications and air transportation, no occupations are permitted. 

 

3.1.8.1.1 Overbroad Definition of Essential Services 

 

3.1.8.1.2 Article 71(2) of the TULRAA provides that the following services are deemed essential: 

railroad services, inter-city railroad services and aviation services, water, electricity, gas 

supply, oil refinery and supply services, hospital and blood supply services, the central bank 

and telecommunication services.  However, a service is not properly deemed "essential" by 

                                                      
7

  Id at paragraph 45. 

8
  Id at paragraph 131-32. 
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the ILO unless the interruption of those services would endanger the life, personal safety or 

health of the whole or part of the population. The scope of essential public service under 

Article 71(2) is impermissibly broad, covering sectors that are not essential in the strict sense.  

Although hospital services, electricity services, water supply services, telephone services and 

air traffic control may properly be deemed essential, the ILO has previously determined that 

radio and television services, the oil sector, banking services, general transportation, airline 

piloting, railway services and metropolitan transport are not essential
9
.  This distinction is 

important, as a government may properly restrict or prohibit strikes in sectors properly 

designated as essential. The ILO has once again called on the government to ensure that "any 

restrictions of the right to strike may only be applicable in … essential services in the strict 

sense of the term"
10

. 

 

3.1.8.1.3 Minimum Service Excessive 

 

3.1.8.1.4 Article 42-2 of the TULRAA requires the maintenance of minimum levels of services in all 

services listed in Article 71(2).  A number of services listed at Article 71(2) are not properly 

deemed essential and therefore no minimum service requirement should apply. Even for those 

services where a minimum service may properly be imposed, the law in practice has resulted 

in outcomes that run afoul of ILO jurisprudence. Under Article 42-3, the parties are to try to 

negotiate an agreement over minimum services.  If no agreement is reached, either party can 

make an application with the Labour Relations Commission to decide the levels of minimum 

services to be maintained, the specific work designated as minimum services, the necessary 

number of workers, etc. However, unions have reported that the employer often makes no 

effort to seek an agreement and instead proceeds directly to the Labour Relations Committee, 

which has imposed excessively high levels of minimum service.  

 

3.1.8.1.5 The ILO has stated, "The Committee recalls its previous observations in this regard and 

once again requests the Government to take the necessary measures to ensure that the Labour 

Relations Commission, in issuing decisions determining the minimum service, takes due 

account of the principle according to which a minimum service should be confined to 

operations that are strictly necessary to avoid endangering the life or normal living conditions 

of the whole or part of the population and to continue to keep it informed of the specific 

instances in which minimum service requirements have been introduced, the level of 

minimum service provided and the procedure through which such minimum service as 

determined (negotiations or arbitration)"
11

. 

 

                                                      
9

  ILO CFA Digest of Decisions (2006) at paragraph 587. 

10
  ILO CFA Report No. 363 at paragraph 45. 

11
  Id at paragraph 119. 
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3.1.8.1.6 Striker Replacement:  

 

3.1.8.1.7 Article 43 of the Act provides an exception to the rule that an employer may not hire striker 

replacements or contract or subcontract out work that has been suspended because of a strike. 

Article 43(3) states that these prohibitions do not apply to the employer of essential public 

services.  Article 43(4) provides that an employer can hire replacements or contract out work 

as long as the proportion of replacement workers does not exceed 50% of strike participants 

of the business or workplace concerned.  The ILO has held that "if a strike is legal, recourse 

to the use of labour drawn from outside the undertaking to replace the strikers for an 

indeterminate period entails a risk of derogation from the right to strike, which may affect the 

free exercise of trade union rights"
12

. 

 

3.1.8.1.8 Emergency Arbitration 

 

3.1.8.1.9 Articles 76-80 of the TULRAA allow for the imposition of emergency arbitration. Under 

Article 76, the Minister of Labour may make an "emergency adjustment" when a labour 

dispute is "related to public services" and there is a "danger of impairing the national 

economy or the daily lives of the general public". If the Minister decides to invoke Article 76, 

the union must immediately suspend any industrial action and proceed to mediation by the 

National Labour Relations Commission.  The Chairman of the Commission may refer the 

dispute to binding arbitration if it appears that mediation is unlikely to be concluded.  The 

Commission can also conduct the arbitration on the request of one or both of the parties to the 

dispute. The ILO has continuously called on the government to "amend the emergency 

arbitration provisions of TULRAA (sections 76–80) so that it can be imposed only by an 

independent body which has the confidence of all parties concerned and only in cases in 

which strikes can be restricted in conformity with freedom of association principles"
13

. 

 

3.2 Freedom of Association and Collective Bargaining in Practice
14

  

 

3.2.1 In 2008, the Korean government issued the guidelines and directives for the "advancement of 

public institutions" that deteriorated collective bargaining and working conditions in public 

enterprises. Following the guidelines' issuance, the Korea Railroad Corporation (KORAIL), 

Korea Gas Corporation (KOGAS) and subsidiaries of the Korea Electric Power Corporation, 

notified trade unions of the termination of their collective agreements. By July 2011, the 

number of unilaterally terminated agreements was 459 - more than the entire total received in 

2010 which stood at 451 terminations. When the workers organised industrial action to 

protest, President Lee himself on November 28 publicly stated that industrial action should 

not be tolerated and subsequently Article 314 was enforced on the strikers. Similarly, the 

                                                      
12

  ILO CFA Report No. 353 at paragraph 711. 

13
  ILO CFA Report No. 363 at paragraph 103. 

14
  Additional violations of freedom of association in practice are also found in CFA Case Nos. 2602 and 2829. 
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government pushed "budget compilation directives" that established new wages in many 

public institutions.  

 

3.2.2 Deciding on this case, the ILO CFA
15

 requested the government to "take active measures, 

following the unilateral termination of the collective agreement by the management of a 

public institution, to bring the parties back to the bargaining table and promote good-faith 

negotiations". Also, they urged the government to "take all necessary measures without delay 

so as to bring section 314 of the Penal Code ('obstruction of business') into line with freedom 

of association principles", as well as to drop all criminal charges brought under section 314 of 

the Penal Code against union officials and members and to reinstate 169 dismissed trade 

union officials of KORAIL. The Committee also called for independent inquiries in the 

Korean Labour Institute for "alleged pressure to encourage disaffiliation from the KCTU" and 

in the Korean Institute of Construction Technology for anti-union discrimination allegations.  

 

3.2.3 For years, the government has used illegal methods to curb unionism. Prosecutors have 

engaged in hacking and tracking of financial transactions, email and mobile phones of 800 

officials of the Korean Teachers' Union (KTU)
16

. The investigations resulted in charges for 

illegal political activities against 188 KTU officials for giving financial support to the 

Democratic Labour Party (DLP). Similar methods were used to spy on KGEU's officials, 

resulting in 90 lawsuits for breaching the Political Fund Act and the State Public Officials 

Act.  The authorities also hacked the DLP website. On two more occasions, the police 

confiscated DLP servers causing strong protests from all opposition parties. The court issued 

fines of 300 000 to 500 000W for134 unionists). Many teachers faced disciplinary measures 

ranging from forced transfers to termination of employment.  

 

3.2.4 In a similar case
17

, the state authorities collected DNA samples from strikers at the Ssangyong 

Motor and the Daelim Motor. The collection of DNA is legal in criminal cases in Korea under 

the Act on the Use and Protection of DNA Identification. Until now the law was used to 

gather more information for cases of child molestation, rape, murders and other serious 

crimes.   

 

3.2.5 Some employers have also made use of illegal practices, such as surveillance, in order to 

gather information on union members. As it became evident from publicised documents and 

reports in November 2012
18

, Hyundai Motor's management had been spying on members of 

the subcontractor workers' union, including outside the factories, registering even personal 

activities.  

                                                      
15

  ILO CFA Report No 365, Case 2829, November 2012. 

16
  Joint Report from Korean NGOs, "NGO Report on the Situation of Freedom of Opinion and Expression in the Republic of Korea 

since 2008" April 2010, prepared the Official Visit of the Special Rapporteur to the Republic of Korea. 

17
  http://www.councilforresponsiblegenetics.org/blog/post/DNA-collection-to-intimidate-unions-in-South-Korea.aspx. 

18
  http://english.hani.co.kr/arti/english_edition/e_business/562715.html. 

http://www.councilforresponsiblegenetics.org/blog/post/DNA-collection-to-intimidate-unions-in-South-Korea.aspx
http://english.hani.co.kr/arti/english_edition/e_business/562715.html
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3.3 Non-Discrimination in Employment in Law and Practice 

 

3.3.1 The Equal Employment Act generally prohibits discrimination against women in hiring and 

promotion.  Employers who violate the act face fines and publication of the violation in the 

press. The government also established a public fund for victims of gender-based 

discrimination to compensate them for the discriminatory acts. The principle of "equal pay for 

men and women for work of equal value" is given legal expression, however, only on a 

workplace level. The law prohibits sexual harassment at the workplace under penalties and it 

requires that employers take measures to prevent such incidents. In practice, the female 

labour force participation rate is about 55%, the same as 20 years ago. Women are 

concentrated in low-skilled and low-paid jobs and are more likely to be in irregular 

employment. Today, only 10% of managerial-level positions are held by women. Korean 

women also face the biggest gender pay gap in the OECD - which stands at 39%. 

 

3.3.2 The Act on the Employment of Foreign Workers (AEFW) permits a maximum of three 

workplace changes. A valid workplace change requires the employer to prepare a special 

notification. Some employers refuse to prepare the notifications when migrant workers wish 

to leave the job, making them vulnerable to exploitative forms of labour. Moreover, the 

AEFW stipulates that foreign workers must leave the country if they do not find employment 

for three months. The Ministry of Labour and Employment used to issue lists of enterprises 

looking for foreign labourers but since August 2012 this practice stopped and migrants face 

more difficulties in becoming employed.  

 

3.3.3 There are approximately 700 000 migrant workers in South Korea mainly in manual jobs in 

construction and manufacturing. A survey by the Joint Committee with Migrants in Korea 

(JCMK)
19

 showed that 26.8% of migrant workers had experienced physical abuse and nearly 

14% reported sexual abuse at the workplace. Also, migrant workers are usually paid less and 

work longer hours. 

 

3.3.4 The government refuses to register the Migrants' Trade Union (MTU). Since 2005 the 

authorities have arrested six and deported five MTU leaders. The detainment and deportations 

took place despite a 2006 decision of the Seoul Higher Court that granted MTU recognition. 

In 2007 the Court rejected the government's appeal of the 2006 decision stating that all 

migrant workers have the right to form and join unions, regardless of their residence status.  

 

                                                      
19

  http://busanhaps.com/article/troubled-waters-migrant-workers-korea. 

http://busanhaps.com/article/troubled-waters-migrant-workers-korea
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3.3.5 The deportation reported was that of MTU's President, Michel Catuira. According to Amnesty 

International
20

 and a complaint to the ILO CFA
21

 he was in South Korea since February 2006 

as a documented migrant employed at a shoe factory. In July 2009, he became President of 

the MTU. A year later, the Ministry of Employment summoned him and his employer for an 

interview under suspicion of a false employment relationship where no action was taken 

against them. However, they suggested to his employer to file a "change of workplace" for 

Michel Catuira because the factory had little business and the main goal of the Employment 

Permit System is to provide foreign labour to companies with labour shortages. In November 

2010, Michel Catuira was summoned at the Korea Immigration Service on "suspicion of 

violation of the Immigration Control Act in the course of applying for a workplace transfer 

and with relation to actual performance of work duties at present". The authorities concluded 

that he was not working at the shoe factory and that he was in breach of article 89.1 of the 

Immigration Control Act. He was told that he had until 7 March to leave South Korea. In 

September 2011, the Seoul 12th Administrative Court cancelled the deportation order for 

Michel Catuira and decided that his deportation was politically motivated. In November 2011, 

deciding on Catuira's case, the ILO CFA concluded that "measures of deportation of trade 

union leaders, while legal appeals are pending, may involve a risk of serious interference with 

trade union activities". When Michel Catuira attempted to re-enter Korea on 30 April, 2012, 

holding a G-1 visa, he was arrested and sent back home. He was not informed on which 

grounds his entry was denied. 

 

3.4 Child Labour in Law and Practice 

 

3.4.1 Korea has ratified Convention No. 138 the Minimum Age Convention in 1999, and 

Convention No. 182, the Worst Forms of Child Labour Convention. Minimum age for 

admission to work in Korea is 15 years of age and it requires written permission from parents 

or guardians. Children are not allowed to work for more than 7 hours per day (with a 

maximum of 42 hours per week), perform night work or hazardous work.  

 

3.4.2 In its 2010 comments under Convention 182, the Committee of Experts urged the government 

"to redouble its efforts to ensure in practice the protection of children under 18 years of age 

against trafficking and commercial sexual exploitation, particularly in regard to the 

prosecution and punishment of offenders. In this respect, the Committee requests the 

Government to continue to provide information on the application of the provisions of the 

Criminal Act and the Juvenile Protection Law Against Sexual Exploitation which prohibit the 

trafficking and commercial sexual exploitation of children, by providing, in particular, 

statistics on convictions and the penal sanctions imposed. Furthermore, taking into account 

the information that investigations are conducted and individuals are prosecuted, the 

                                                      
20

  Amnesty International, Urgent Action Call, available at: http://www.amnesty.org/fr/library/asset/ASA25/005/2011/fr/07b8f830-

7283-400c-b7a1-88c76b9445cb/asa250052011en.html. 

21
  Interim Report of the Committee on Freedom of Association - Report No 362, November 2011, Case No 2620, available at: 

http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2911246. 

http://www.amnesty.org/fr/library/asset/ASA25/005/2011/fr/07b8f830-7283-400c-b7a1-88c76b9445cb/asa250052011en.html
http://www.amnesty.org/fr/library/asset/ASA25/005/2011/fr/07b8f830-7283-400c-b7a1-88c76b9445cb/asa250052011en.html
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2911246
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Committee requests the Government to provide copies of court decisions handed down by 

virtue of these provisions. Finally, it requests the Government to continue to provide statistics 

and information on the nature, extent and trends of the worst forms of child labour, the 

number of children covered by the measures giving effect to the Convention and the number 

and nature of infringements reported". 

 

3.5 Forced Labour in Law and Practice 

 

3.5.1 However, the government has not ratified Convention No. 29, the Forced Labour Convention 

or Convention No. 105 on the Abolition of Forced Labour. Forced labour is prohibited by the 

Labour Standards Act under sufficiently stringent penalties. Korea does not have a 

comprehensive anti-trafficking law; nonetheless trafficking is prohibited under the Act on the 

Punishment of Acts of Arranging Sexual Traffic and other laws.  

 

4. Precarious Work – A serious violation of fundamental labour rights 

 

4.1 Irregular workers account for roughly the one-third of Korea's workforce. Their share in the 

national workforce grew to this level from 17% between 2001 and 2006 – the fastest growth 

in non-regular employment in OECD. On these workers conditions, the OECD Economic 

Survey states that "non-regular workers face low wages, unstable employment, low 

employment protection and weak coverage by the social safety net and active labour market 

policies"
22

. According to the same OECD source, the Korea Employers Federation estimated 

the productivity gap between non-regular and regular workers at 22%; however, wages of 

non-regular workers make for 57% of the regulars' wage. Also, non-regular workers receive 

significantly less health, insurance and other social benefits.  

 

4.2 It is no surprise that the report finds that non-regular employment in Korea has contributed to 

a widening income inequality and relative poverty. Moreover, the gender wage gap, the 

highest in the OECD, is attributed partly to non-regular employment relations. Also, a staff 

report from IMF
23

 identifies labour market practices and economic polarisation between 

tradable and non-tradable sectors as reasons for Korea's rising income inequality. Most of 

Korea's irregular workers are employed in construction, retailing and the non-tradable 

economic activities. However, about 9% of the national workforce in export-oriented 

manufacturing, including in semiconductors and technology products, motor vehicles, 

shipbuilding, petrochemicals, are under irregular forms of employment
24

.  

 

                                                      
22

  OECD Economic Survey, Korea, 2012. 

23
  Republic of Korea: 2011 Article IV Consultation—Staff Report and Public Information, Notice on the Executive Board 

Discussion: http://www.imf.org/external/pubs/ft/scr/2011/cr11246.pdf. 

24
  ibid. 

http://www.imf.org/external/pubs/ft/scr/2011/cr11246.pdf
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4.3 Nationwide, only 2.1% of non-regular workers are unionised compared to 20.1% of regular 

workers.  

 

4.3.1 Fixed-term Contracts 

 

4.3.1.1 On 21 December, 2006, the Act on the Protection of Fixed term and Part-Time Employees 

was enacted.  The law governs the use of temporary work and establishes guidelines on the 

use of part-time and fixed-term or "irregular" workers, which are now a significant percentage 

of the Korean workforce – 5.8 million workers (roughly one-third of the workforce) 

according to the Ministry of Labour. Under the Act, as amended in 2007, employers are 

currently free to hire workers on fixed-term contracts for any reason – even if the nature of 

the work is not temporary – for up to two years.  After that time, the worker is supposed to be 

regularized.  However, as the two-year period draws near for many firms, the effect has not 

been conversion to indefinite contracts but rather the mass layoff of employees with nearly 

two years of service.  

 

4.3.1.2 Although it is illegal to unreasonably discriminate against irregular workers, they are 

routinely subject to discrimination in wages and working conditions.  In 2008, the wage gap 

between regular and irregular workers at the same company averaged about 15%. However, 

irregular workers' wages generally are only 63.5% (August 2008) of regular workers' wages
25

. 

Unions also note that irregular workers suffer from high job insecurity and are unable to 

exercise their labour rights in practice for fear of losing their jobs. 

 

4.3.2 Dispatch Workers 

 

4.3.2.1 In 1998, the "Act on the Protection of Dispatch Workers" was enacted, which regulated the 

manner by which workers can be hired by a dispatching company for work at a third-party 

employer. In most cases, the owner of a dispatching business would dispatch workers and a 

recipient company would use dispatched workers for a maximum of 2 years.  Under the law, 

workers could be dispatched for any one of 26 jobs, including work requiring expert 

knowledge. However, they are not to be employed in the operation of the direct production 

process in the manufacturing industry. The owner of a dispatching company and the owner of 

a recipient company enter into a written contract on issues such as work hours, wages, health 

and safety, etc.  Under the 2006 law, the scope of occupational categories where dispatch 

labour is legal can be expanded by presidential decree.  

 

4.3.2.2 In practice, dispatch work is insecure because principal employers terminate the contracts and 

yet are not held accountable as employers.  Dispatch workers also tend to earn less than 

regular workers. Additionally, it is very difficult for a worker under such an arrangement to 

join or form a union and participate in union activities, as their contract can easily be 

                                                      
25

  KOILAF, Wage gap between regular and irregular workers appears average 15.2%, 28 May, 2008, available online at 

www.koilaf.org/KFeng/engStatistics/bbs_read_dis.php?board_no=122. 

http://www.koilaf.org/KFeng/engStatistics/bbs_read_dis.php?board_no=122
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terminated. Even though the contracting company decides their working conditions, dispatch 

workers do not have the right to bargain with the user firm since the direct employment 

relationship is with the dispatcher. Employers at these firms, when faced with pressure to 

bargain, will often simply terminate the contract without any legal repercussions.  

 

4.3.2.3 A "dispatched" labourer working
26

 at Hyundai Motor for more than two years achieved court 

decisions in January 2011 and February 2012 that identified him as "illegally dispatched 

labour" and not "subcontracted labour". The courts recognised the worker as a full-time 

employee directly employed by Hyundai after he worked more than two consecutive years at 

the plant
27

. However, lower courts ruled against this decision and the management of 

Hyundai denied implementing the ruling with an announcement in August 2012.  Following 

the company's denial, the Korean Metal Workers' Union (KMWU) initiated industrial action 

for the regularisation of all subcontracted workers who work for more than two years. The 

company responded with 15 lawsuits requesting damages of 16.2 billion won for strikes and 

sit-ins at the Ulsan, Asan, and Jeonju plants. Also, around 1 000 workers were punished for 

the industrial action, including 104 firings and 659 suspensions. The ILO CFA examined this 

case and requested the government to develop in consultation with the social partners 

appropriate mechanisms aimed at strengthening the protection of subcontracted/agency 

workers' rights, "so as to prevent any abuse of subcontracting as a way to evade in practice the 

exercise by these workers of their trade union rights"
28

. 

 

4.3.2.4 According to various sources, about one-fifth
29

 to one-quarter
30

 of Hyundai's workforce is in 

an irregular employment relationship. In a 2013 survey
31

, Hyundai's subcontract workers at 

the Ulsan plant prioritised job insecurity as their major concern, followed by wages, labour 

intensity, fear of retribution for union activities, deterioration of working conditions and rude 

treatment. 

 

4.3.3 Denial of Rights to So-called "Self-Employed" Workers 

 

4.3.3.1 Freight operators and drivers, private tutors, golf-course caddies and insurance salespeople 

are not considered workers but rather as self-employed.  Thus, they are unable to receive the 

protection of the labour law. They are also banned from forming trade unions and do not have 

the right to collectively bargain.  In practice, however, these workers often work under an 

                                                      
26

  The worker was Choi Byeong-seung, a member of the Hyundai Motor Irregular Workers' Union. He was unfairly dismissed in 

2005 for his union activities. 

27
  http://www.koilaf.org/KFeng/engLabornews/bbs_read_dis.php?board_no=6831  

http://www.koilaf.org/KFeng/engLabornews/bbs_read_dis.php?board_no=7570. 

28
  363rd Report of the Committee on Freedom of Association, Case 2602, March 2012. 

29
  http://www.pssp.org/eng/?p=375. 

30
  http://chinaworker.info/en/content/news/1881/. 

31
  http://english.hani.co.kr/arti/english_edition/e_business/569575.html. 

http://www.koilaf.org/KFeng/engLabornews/bbs_read_dis.php?board_no=6831
http://www.koilaf.org/KFeng/engLabornews/bbs_read_dis.php?board_no=7570
http://www.pssp.org/eng/?p=375
http://chinaworker.info/en/content/news/1881/
http://english.hani.co.kr/arti/english_edition/e_business/569575.html
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individual labour contract with an employer who controls their wages, hours and working 

conditions. 

 

5. Special Economic Zones 

 

5.1 There are 29 Special Economic Zones (SEZs) in Korea. Among other incentives, the zones 

offer some exemptions from national labour and environment laws. For example, companies 

employing more than 300 employees are exempted from the obligation to hire persons with 

disabilities that would account for at least 2% of their workforce or provide for paid leave, 

usually referred as "weekly rest". At the Trade Policy Review for Korea that took place at the 

WTO on 19-21 September, the Korean government replied to an EU question on this matter 

that the reason for providing these exemptions is attraction of foreign investment. Here, is the 

answer of the government: "Korea is fulfilling the fundamental rights at work as embodied by 

the ILO's 2008 Declaration on Social Justice for a Fair Globalization and the core ILO 

Conventions through application and enforcement of the national labour laws including the 

Labour Standards Act, etc. In FTZs and FEZs, some labour-related laws could be relaxed to a 

reasonable extent in order to attract foreign investment. This does not mean that FEZs are 

excluded from the application of the fundamental rights at work prescribed in the ILO's 2008 

Declaration on Social Justice for a Fair Globalization and the core ILO Conventions.* 

Example: According to the Act on Designation and Management of Free Trade Zones and the 

Special Act on Designation and Management of Free Economic Zones, in FTZs and FEZs, 

employers are exempt from the obligation of hiring the aged above the standard employment 

rate (Article 12 of the Act on Age Discrimination Prohibition in Employment and Aged 

Employment Promotion)". 

 

5.2 These exemptions, both in nature and their intent, are in breach of the EU-Korea FTA Article 

13.7 that states "[a] Party shall not weaken or reduce the environmental or labour protections 

afforded in its laws to encourage trade or investment, by waiving or otherwise derogating 

from, or offering to waive or otherwise derogate from, its laws, regulations or standards, in a 

manner affecting trade or investment between the Parties". 

 

6. Recommendations 

 

6.1 The Trade and Sustainable Development Committee and the European Commission should 

take up the following topics and follow up with the Republic of Korea and report back to the 

DAG: 

 

6.1.1 Take urgent steps to ratify and effectively implement core ILO Conventions No. 29, 87, 98 

and 105 and take steps to ratify as soon as possible the remaining up-to-date conventions, 

notably Conventions No. 97 (Migration for Employment), No. 102 (Social Security), No. 151 

(Labour Relations in Public Service), No. 154 (Collective Bargaining) and No. 189 (Domestic 

Workers). 
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6.1.2 Amend its national legislation, including the TULRAA and the EOPOTUA and EOTTUA, 

consistent with the recommendations of the ILO Committee on Freedom of Association;  

 

6.1.3 Amend Article 314 of the Criminal Act and narrowly define the scope of "obstruction of 

business" so that it does not apply to cases of peaceful industrial action; 

 

6.1.4 Ensure the application of national labour law to the Special Economic Zones, Export 

Processing Zones, Free Trade Zones and other specially designated industrial areas; 

 

6.1.5 Workers conducting peaceful industrial action should be legally and effectively protected 

from any acts of violence and intimidation; 

 

6.1.6 Ensure that workers performing the core functions of an enterprise are hired directly (rather 

than as dispatch workers) and that short-term contracts are only used for truly temporary 

work; and  

 

6.1.7 Resolve the individual cases that have brought to the CFA consistent with international law 

and the recommendations of the committee.  

 

6.2 The Republic of Korea and the EU member states, as well as civil society from both parties 

and the Domestic Advisory Groups should: 

 

6.2.1 Identify practices that infringe the human and labour rights of migrants and foreign workers 

and seek measures, including legislation, to address them; 

 

6.2.2 Conduct research on non-regular workers and income inequality, aiming at providing 

economically sustainable solutions, especially for SMEs that would improve the working 

conditions, job security, income and livelihoods of non-regular workers; 

 

6.2.3 Establish an international forum that would fund activities, including seminars, training and 

research, so as to tackle the gender pay gap and stimulate female entrepreneurship; 

 

6.2.4 The EU Domestic Advisory Group of the EU-Korea FTA invites the Korean Domestic 

Advisory Group to jointly implement a joint surveillance of multinational enterprises 

operating in EU and the Republic of Korea on their compliance with the principles of the 

Tripartite declaration concerning multinational enterprises and social policy, the OECD 

Guidelines for Multinational Enterprises and the UN Guiding Principles on Business and 

Human Rights. 

 

_____________ 

 


