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EN 

 

Berlin, 7 July 2021 

 

Observations from the German authorities on the report of the Fundamental Rights and Rule of 

Law Group on its Virtual Mission to Germany on 21-22 April 2021 

 

Germany attaches particular importance to respect for the fundamental values of the European Union. 

As one of the fundamental values referred to in Article 2 TEU, the rule of law is a prerequisite for the 

protection of all other fundamental values and for the functioning of the EU as a rules-based system. 

We are committed to the further development of EU instruments to strengthen it.  

 

Under Germany's presidency of the Council of the EU, we established a rule of law dialogue in the 

Council – based on the Commission's new annual report on the rule of law situation in the EU – that 

was continued successfully under the Portuguese presidency. We also very much welcome the fact that, 

during the German presidency of the Council, another instrument was introduced, in the form of the 

conditionality mechanism in the EU budget, to penalise breaches of the rule of law under certain 

conditions.  

 

Fundamental rights related to social partners 

 

Freedom of association, the right to collective bargaining and the right to strike are fully guaranteed in 

Germany. The social partners characterise the legal framework for the autonomy of collective bargaining 

as good, an assessment shared by the federal government. In so far as practical difficulties are raised by 

the social partners – such as differences between east and west, the fact that the vast majority of large 

companies are located in the states of the former West Germany, the different unemployment rates and 

wage levels in the respective regions, and the lower number of collective agreements in small companies 

– these are in particular questions of economic strength and structural economic differences in the 

respective regions, over which the federal government has only limited influence. Since economic and 

working conditions are primarily the responsibility of the parties to collective bargaining, which they 

carry out independently and in principle free from state interference, the federal government is itself 

also concerned about the decline in collective bargaining. It has therefore adopted support measures, 

such as the law in the last legislature to strengthen collective bargaining, which makes it easier to extend 

collective agreements to broaden the effect of their provisions.  

 

Social dialogue in Germany is strong. The social partners are in principle involved and consulted at an 

early stage in legislative proposals. Regarding criticism of a reduced – or possibly even absence of – 

involvement in legislative and regulatory procedures during the COVID-19 pandemic, this was due to 

the particular urgency of individual measures, which had to respond – sometimes with extreme urgency 

– to one of the most serious crises since the creation of the Federal Republic of Germany. This does not, 

however, constitute a departure from the established social dialogue. 

 

With regard to the closure of borders with the Czech Republic and Poland, the government of Saxony 

points out that the uppermost priority of the measures taken by the governments was to protect people's 

health. The swift adoption and implementation of provisions to contain the pandemic was imperative in 

this. In order to alleviate the burdens on businesses and employees resulting from the closure of the 

borders between Saxony and the Czech Republic and Saxony and Poland to contain the infection, the 
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government of Saxony has launched a support programme to help commuters cover accommodation 

costs and extra costs for compulsory coronavirus testing. 

 

Freedom of assembly and of association 

 

The federal government regularly stresses the importance of civil society, civic engagement and the 

voluntary sector. The coalition agreement enshrines at a number of points their promotion and 

reinforcement. It is regularly put centre stage and afforded prestige through campaigns by the Federal 

Ministry of the Interior, Building and Community and numerous statements from ministers. 

 

In so far as the report regrets that "there [is] no provision for involving CSOs in the debate on human 

rights and that, in general, there [is] little scope for their involvement in political decision-making", it 

should be noted that, according to Article 2(5) of the Act on the Legal Status and Mandate of the German 

Institute for Human Rights, the institute submits an annual report to the German federal parliament on 

its work and the evolution of the human rights situation in Germany, on which the parliament is called 

upon to comment. In addition, civil society is involved in the legislative process as a matter of principle. 

It is given the opportunity to comment on federal government bills, in particular as part of the 

participation of the federal states and associations. Representatives of civil society organisations are also 

invited to expert hearings in the federal parliament. 

 

As regards the amendment to the Bavarian Police Task Act 2018, it should be noted that the proper 

legislative procedure was followed before it was adopted by the Bavarian parliament as a legislature. 

The rules governing the legislative procedure also provide, in this connection, for the prior involvement 

of associations, trade unions and other professional bodies, which also happened in this instance. In 

addition to this consultation of associations, an expert hearing took place on the draft legislation in 

question in the Bavarian state parliament at which experts in jurisprudence and legal practice submitted 

their comments on it. This therefore repudiates the claim that civil society was not involved in the 

legislative process. 

 

There is no unequal treatment by the police based on the topic of demonstrations. Police security 

measures and, in this context, intelligence before, during and after demonstrations are always taken on 

the basis of a case-by-case police risk forecast. This includes, in particular, findings from generally 

accessible sources (Open Source Intelligence, such as public calls for violent action), disturbances at 

past gatherings of the same organiser or similar gatherings, as well as ongoing developments in the 

situation or the atmosphere on the day of the gathering itself. 

 

Should this police threat forecast indicate a high probability of violent assault or other disturbances of 

major importance to public security before, during or after a gathering, the police measures to counter 

these threats are stepped up accordingly. On no account, however, is there any baseless "surveillance", 

especially using technology, of gatherings. We do not, then, share the concerns expressed about a less 

favourable police approach to gatherings on the left of the political spectrum. 

 

Freedom of expression and freedom of the media 

 

Germany condemns all threats, attacks and harassment against journalists. We take such incidents very 

seriously and support rigorous prosecution. Free and unhindered reporting is a sine qua non for a vibrant 



3/5 

democracy and for the formation of individual and public opinion. The right to free reporting by 

journalists must therefore always be guaranteed. This also applies to demonstrations. We cannot be 

satisfied that Germany only rates "satisfactory" in Reporters Without Borders' World Press Freedom 

Index. Independent journalists must be neither intimidated nor gagged. We shall therefore continue to 

be vigilant that laws and legal practices provide sufficient protection for independent reporting. With 

this in mind, the federal government has launched a legislative package that criminalises, among other 

things, the distribution of "enemy lists" so that personal data, such as private addresses, will in future no 

longer be made available online for purposes of intimidation and threat1. 

  

The German Government would also point out that access to information is legally guaranteed in 

Germany. The Freedom of Information Act (IFG) grants everyone an unconditional right of access to 

official information from the federal authorities. The federal states have corresponding legal provisions. 

Moreover, according to the case law of the Federal Administrative Court, a press information right arises 

directly from Article 5(1)(2) of the Basic Law. 

 

The right to non-discrimination 

 

The report's conclusion that Saxony's action plan on the acceptance of diversity in life choices has not 

been fully implemented and has partially failed is unfounded. The state's action plan is still being 

implemented; this is an ongoing process. Irrespective of this, transsexual people do of course have access 

to the German health system. In view of the aim set out in the action plan to improve "non-discriminatory 

medical care for transgender and intersex people in Saxony", a workshop with representatives of the 

community has already been held as a first step to identify what needs to be done. This was followed by 

a discussion with the State Chamber of Physicians of Saxony and the organisation Queer Network 

Saxony concerning, inter alia, the initial and further training of medical professionals on the subject. 

The measure is to be continued. Saxony's action plan also sets out the aim of "raising awareness among 

the police, the judiciary, the State Prevention Council and the Victim Advice Centres on 'hate violence' 

against LGBTIQ* people", for which measures are also being taken continuously. This includes raising 

awareness among police officers in their initial and further training. 

 

With regard to some stakeholders' criticisms of age limits or higher charges for certain services provided 

to the elderly, in particular for certain insurance, rental and loan contracts, the following should be noted: 

German insurance contract law does not impose restrictions related to the age of policyholders. Under 

Section 19 of the General Act on Equal Treatment (AGG), discrimination on grounds, inter alia, of age 

is prohibited. Under Section 20, differences of treatment on grounds of age is permissible if it is based 

on recognised principles of risk-appropriate calculations, in particular on the basis of an assessment of 

risk based on relevant and accurate actuarial and statistical data. This may lead in practice to age being 

taken into account in the level of premiums, for example. In motor insurance, for instance, premiums 

may be higher for old but also very young drivers than for other policyholders if, according to statistical 

surveys, such policyholders cause more accidents than average. In principle, there is no entitlement to 

take out an insurance policy. However, there is an obligation to do so in the case of motor vehicle 

liability insurance and private health insurance for the base tariff, so it can be mandatory to take out a 

policy. The same is true for older policyholders. Furthermore, German law does not impose restrictions 

on elderly people taking out loans or entering into rental agreements. In fact, it expressly states that age 

                                                           
1 The federal parliament adopted the law on 24 June 2021. 
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is no barrier to borrowing. As with insurance, however, there is no right to conclude a contract under 

loan and rental law. 

 

The Federal Government considers the fight against racism, including antiziganism, to be an important 

political priority (e.g. the recent final report and catalogue of measures of the Cabinet Committee for 

the fight against racism and right-wing extremism, Cabinet Decision of 12 May 2021). Effectively 

combating antiziganism is also part of the broad consultation process (involving civil society at federal 

and state level) on the country's transposition of the new EU Roma strategic framework for equality, 

inclusion and participation up to 2030.  

 

The federal government wants women and men to be involved on an equal footing in parliaments at all 

levels. To achieve a higher representation of women in politics, the coalition agreement for the current 

legislature (from 2017) included the remit to perpetuate the Helene Weber College and the Helene 

Weber Prize. This task has been met in the current legislature in part through mentoring and 

empowerment programmes for women provided by the college, as well as by the award of the Helene 

Weber Prize in 2020, which went to eminent women politicians at local level. Between June 2021 and 

December 2024, the federal government will also be providing EUR 1.7 million to promote the action 

programme "The future on the ground – shaping local policy together" by the Berlin EAF and the 

German Association of Rural Women to overcome the persistent under-representation of women in 

municipal offices (municipality, city and district councils) and in the office of mayor. The programme 

combines regional activities or action alliances with nationwide outreach and networking activities. 

 

Rule of law 

 

It should be noted at the outset that the remarks in the report regarding the rule of law are, in their 

brevity, very vague and sweeping. A somewhat more detailed explanation on individual points is 

therefore provided below:  

 

The statement that the independence of courts and judges is assured, but their structure is governed by 

the relevant ministry, is misleading. The misconception that the executive has influence over the 

"structure" of the courts must be repudiated. "Structural decisions" are essentially restricted to location, 

establishment plan posts and general administrative resources, while internal court procedures (in 

particular the distribution of cases) are largely managed by the presidium, which is composed only of 

judges. 

 

The finding that in some federal states the selection, nomination and promotion of judges is carried out 

exclusively by the relevant justice ministries omits to mention that the ministers concerned are in turn 

accountable to the parliament, which thus democratically legitimises the selection. The Bavarian law on 

judges and public prosecutors provides for extensive participation rights for the staff representative 

bodies elected by judges and prosecutors. In Saxony, the conditions for the nomination and promotion 

of judges are laid down in the Basic Law and the provisions of the Saxony Judiciary Act. This is decided 

by the Saxony justice ministry on the basis of these provisions and, in the case of promotions, on the 

basis of the assessment of the candidates. This is in line with the practice in many federal states. The 

Saxony government is only involved in filling the posts of high court president and attorney general.  
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The wording "prosecutors [are] civil servants at the Ministry of Justice" does not reflect their special 

position in Germany. While public prosecutors are in the service of either a federal state or the federal 

government, the criteria for nomination and promotion are generally the same as for judges. There are 

also many parallels in the rules on dismissal. In addition, public prosecutors – like judges – are initially 

appointed as probationary judges. Public prosecutors are also part of the executive, which is subject to 

parliamentary scrutiny. The principle of democracy goes hand in hand with the need for public 

prosecutors to follow instructions from the justice ministries. However, the right to issue instructions is 

strictly limited in law. In particular, instructions must be free from inappropriate considerations. This 

means that a legitimate decision of a public prosecutor's office may not be supplanted by a decision of 

a justice minister based on considerations of purely political expediency that are not procedural. 

 

The Pact for the Rule of Law contributes to the efficiency and resilience of the judiciary in Germany. 

Bavaria has already exceeded its obligations under this pact by creating and filling 322.75 new posts for 

judges and prosecutors. In addition, by the end of 2021, there will have been 315.71 new posts in the 

non-judiciary and non-public prosecutor sector in Bavaria since 2017. The age structure of the Bavarian 

judiciary is healthy. Despite the imminent retirement of the baby-boomer cohort, it is expected that – 

thanks to the successful recruitment of a large number of young staff for the judiciary and prosecution 

service in recent years – sufficient candidates will remain available in the future. There are therefore no 

fears of staff shortages. 

 

Saxony's judiciary is facing major challenges in the coming years as a result of a significant increase in 

the number of those retiring, including judges. However, for a number of years now, this trend has been 

offset by increased recruitment. Another challenge is the issue raised in the report that judges are 

increasingly exposed in the course of their work to threats or insults from parties to proceedings or third 

parties. No one suggests there are any threats from the state. In order to support judges faced by ever-

increasing professional challenges, the justice ministry last year introduced a provision of external 

coaching ("Supervision") within its sphere of operations to complement its own long-standing provision 

of conflict counselling. 

 

_______________ 
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