
Observations from the Polish authorities on the report of the Fundamental Rights and Rule of Law 

Group on its Mission to Poland on 3-4 December 2018  

 

1) Freedom of association  

claims concerning the governmental program for cooperation with NGOs and the regulatory 

provisions on granting funds to NGOs by the National Institute of Freedom – Centre for Civil Society 

Development 

As regards the system of control over the financing of associations, the associations indicate a 

supervisory body and the competent minister. Each association submits an annual report to the 

supervisory body, but the body has no power to control it - it can only ask for missing information. 

Similarly, as far as public collections are concerned, they are subject to registration in the Ministry of 

Interior and Administration, however there are no restrictions as to their purpose (only a report is 

required). Any plans regarding possible introduction of control mechanisms invariably meet with 

protests. It is pointed out that natural persons may perform such activities legally, e.g. through 

dedicated websites. 

 

2) Freedom of assembly 

Claims concerning imbalances and discrimination in securing public gatherings /marches based on 

their theme, problems with obtaining permissions  

The applicable provisions do not make any distinction on grounds of views of the organizers and all 

signals concerning possible violations are analysed on an ongoing basis. The police protects the life 

and health of protesters as well as of random observers of all public gatherings. It carries out these 

statutory tasks regardless of political views, ethnicity or religion of protesters. Depending on the 

number of participants in a given public assembly, its character and the nature of envisaged threats, 

the Police ensure an appropriate and adequate number of officers, as well as selects reasonable and 

proportional means of direct coercion, if needed. When protecting the life and health of participants 

of public gatherings, the right proportion between the priorities and the orders issued is a guarantee 

of safe and peaceful realisation of the freedom of assembly. 

 

Criticism associated with the organization of the COP 20 summit in Katowice 

Security and public order are constitutionally protected values in Poland, just like the freedom to 

organize and participate in peaceful gatherings. The rank of the climate summit and the public security 

considerations justified the extraordinary security measures adopted, including the ban on public 

gatherings during that period. The primary objective was to protect the life and health of the 

participants of the event. In such situations, the forces, means and tactics used should always be 

adequate to the potential threats. The rules for issuing bans on public gatherings, as well as a detailed 

list of cases in which this type of prohibition may occur, are contained in the Act of July 24, 2015 on 

the Law on Assemblies (Journal of Laws of 2019, item 631, jt), as well as in the Act of 10 June 2016 on 

anti-terrorist activities (Journal of Laws of 2019, item 796, ct). These regulations allow for the 

prohibition of public gatherings in the event of the introduction of one of the two highest alert levels 

(the threat of a terrorist attack or an actual attack). In such a case, the decision to introduce a ban on 

public gatherings is taken by the Ministry of the Interior Affairs and Administration on its own initiative 

or at the request of the Head of the Internal Security Agency or the Police Commander in Chief. 



The ban on public gatherings or mass events applies in such a case to the area or the facility covered 

by the alert for the time of the alert’s duration (and not for the duration of the event causing the 

introduction of the alert), if it is necessary to protect the life and health of participants or the public 

safety. The alleged possibility of imposing such a ban for "up to 15 days" (as indicated in the FRRL 

report) is not reflected in the Polish law. 

 

The issue of cyclical public gatherings (authorizations and refusals of authorization) 

The rules for organizing public gatherings are governed by the Acts of July 24, 2015 on the Law on 

Assemblies (Journal of Laws of 2019, item 631, as amended). In accordance with applicable 

regulations, the voivode's consent is required to organize such gatherings. It should be noted that 

pursuant to art. 14 of the Act, the municipal authority may prohibit the organization of a given 

gathering, no later than 96 hours before its planned date, if one of the following conditions is met: 

- if its purpose violates the freedom of peaceful assembly, the rules for organizing public gatherings 

or if the purpose of the meeting or its conduct violates the criminal law; 

- if it may endanger the lives or health of people or endanger property of considerable size; 

- if the meeting is to take place at the time and place where cyclical public gatherings take place. 

 

The issue of the Independence March and controversies related to it  

During public gatherings, the police are guided in its actions primarily by the need to ensure the 

protection of health, life and freedom of assembly. The same considerations apply when they have to 

interrupt illegal manifestations. On April 2, 2017, the amendment to the Act on Assemblies entered 

into force, introducing the rule of maintaining a 100 m distance between opposing public gatherings. 

It should be clarified that such a solution reduces the risk of threats to the safety of participants in 

public gatherings. In addition, there is an obligation to notify the intention of holding a gathering six 

days before it is to take place. Regrettably organizers of public gatherings usually wait until the last 

moment, which makes the preparation of security forces and ensuring adequate security conditions 

more difficult. 

The tactics used by the Police in conflict situations during public gatherings do not always result in 

direct interventions. The police does however always strive to secure evidence and identify the 

persons who violate the law, in order to bring them to justice if they are suspected of committing a 

crime or an offence. Public gatherings often have a dynamic course and require flexible reactions from 

the Police. The power to make decisions in this respect, deprived of any influence of institutions, third 

persons or interest groups, is vested solely with the commanding officer. If threats occur during a 

public gathering, the Police are obliged to take adequate actions to eliminate them and prevent their 

escalation. It should be emphasized that police officers take action only against people who violate 

legal order, first of all seeking to separate them from the participants of the public gathering who 

demonstrate their views in a peaceful manner. 

The separation of two potentially antagonized groups/participants is aimed at enabling both to 

exercise their constitutional right to manifest their views. In a democratic state of law, freedom is one 

of the supreme and fundamental values. Its basic attribute is the freedom of public, unrestricted 

expression of views and beliefs, as well as gathering for this purpose. 

 

 



3) Freedom of expression and media freedom 

We are glad that all participants agreed that freedom of expression is protected in Poland.  

When it comes to the alleged plans for „re-polonisation” of foreign-owned media, the Government 

did not carry out any work aimed at reaching such an aim. Analyses of entrepreneurs operating on the 

media market and of concentration in its particular segments were carried out. The possibility of the 

introduction into the Polish legal order of regulations aimed at limiting possible excessive 

concentration and ensuring greater pluralism of the market was being considered.  

Legal solutions sharing these aims are in force in the vast majority of EU Member States. The goal of 

this type of solutions is to provide the public with access to as many sources of information as possible. 

Such legal regulations, based on European law, are not intended to stigmatize any media or limit the 

possibility of participation of entrepreneurs from other EU countries in the Polish media market. 

 

4)  Rule of Law 

First of all, the report does not always indicate whose opinions constituted the basis for the 

statements it contains, and the statements are mostly general in nature (e.g.: these changes were seen 

as an attempt to dismantle the justice system..., according to some...., concerns were expressed..., 

etc.). 

  

Secondly, we suggest deleting the term "political allies" used in the following sentence: "Legal 

professionals (mainly judges) who were political allies of the current government.... ". All judges in 

Poland are independent and cannot be considered politically involved.    

 

Thirdly, the term „slight modifications” used to describe the legislative changes introduced by the 

Government in response to the voiced concerns is a general and subjective assessment, lacking an 

author and explanation why the amendments introduced should be considered as such.  

Fourthly, the statement that the new disciplinary regime allows for institution of disciplinary 

proceedings against a judge for the content of their judgment has no basis in applicable law. If it is an 

opinion, its author should be indicated. 

Regarding the disciplinary proceedings against judges on the grounds of their jurisprudence, it should 

be stated that there is no such legal liability in the Polish legal system, with the exception of the 

obvious and blatant insult of legal provisions, also in the course of settling cases. It should be 

emphasized that art. 107 § 1 (of the Act of 27 July 2001 - Law on the structure of common courts) on 

the disciplinary offense, remains unchanged since October 1, 2001 (the date of entry into force of this 

Act). 

The rich jurisprudence of the Supreme Court illustrates the well-established interpretation of Art. 107 

§ 1 (e.g.: "a judge adjudicating in a case may not remain convinced that any violation of the law - even 

those which have at its disposal premises of an evaluative nature - will result in his disciplinary 

liability").   

At the same time, "the insult to the law is obvious when the judge's error is easy to find, it was made 

in relation to a specific provision, even though the meaning of this provision should not raise doubts 

even for a person with average legal qualifications, and its application does not require a deeper 

analysis"  

(The Supreme Court judgments of March 8, 2012 SNO 4/12, of December 11, 2014 SNO 61/14.). 



The above clearly demonstrates that the subject matter of the disciplinary tort of the judge, which is 

well-established in the Polish legal order, is not only not questioned in the national jurisprudence of 

the Supreme Court (as potentially violating the judicial independence), but also remains limited in the 

scope and manner of its understanding, in particular as regards responsibility for an obvious and 

blatant offense against the law in connection with judicial activity. 

 

Fifthly and finally, regarding the critical assessment of the extraordinary complaint introduced against 

final judgments in civil matters, it seems that the only reason for such a criticism is its supposed 

undermining of legal certainty. There are however strong counterarguments. The introduction of a 

review mechanism, the goal of which is to restore legal order by eliminating judgments violating the 

Constitution, grossly violating the law, and obviously contradicting the evidence collected in the case, 

is the sovereign's right and protects the public order. 

 


