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The transformations taken place after 1989 in Romania also imposed explicit regulations in 
protecting consumers in their relationship with the suppliers of Goods or Services as per Law 
296/2004 on Consumption Code – the consumer is “the natural person or group of natural persons 
gathered in associations who purchases, acquires, utilizes or consumes products or services beyond 
his professional activity.” “Amongst the banks in Romania, 99.99% have unfair terms in their 
credit contracts with the population. Of all the cases, we haven’t lost any so far and neither shall 
we. Once the sentence pronounced, the bank was obligated to indemnify the amounts of money 
obtained from the client through such unfair terms” said the president of ANPC. 
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1. Relevant Provisions  

pacta sunt servanda

sought to provide all consumers of the 
Community a high and equivalent level of protection of their interests and to create an efficient  internal 
market in the field of consumer credit.  

minimum 
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consumer, 

a vulnerable part in terms of economics and less experienced in legal matters. 

professional/trader/economic agent

legal body

legal body

compel the trader

to take on a 

series of obligations  the obligation to refrain from introducing unfair terms in the 

consumer contracts.  

The consumer is obligated to keep the confidentiality of the provisions and contractual conditions; 
The creditor may declare the maturity of the contract or unilaterally terminate it or sanction the 

consumer in case his reputation affected; 
The creditor may declare the early maturity of the loan in case the consumer do not fulfill his obligations 

in other credit contracts concluded with other creditors; 
The creditor imposes on the consumer the conclusion of an assurance contract for the assets pledged as 

collateral with a company accepted by the bank. 

by Decision 1656 of 28 December 2010 of the Constitutional Court 
on the objection of unconstitutionality of this Law
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2. The notion of unfair term 

an unfair term

“a contractual condition not individually negotiated is considered unfair 
and creates a significant imbalance between the rights and obligations of the parties deriving from the 
contract to the detriment of consumers”.

during its entire 
execution

that the national judge have the obligation to assess the unfairness of a term by 

examining the circumstances specific to the litigious contractual relation along with the advantages 

and disadvantages of the respective term.

Freiburger Kommunalbauten, aff. C 237/02.

it can interpret the general criteria used by the community legislator in order define the notion 

of unfair term cannot rule on applying such general criteria to 

some particular terms which should be examined depending on the circumstances relevant to that 

specific case”.

Oceano

“the 

interpretation of <unfair term> falls under the jurisdiction of the Court of Justice of the European 

Union”

as well as the criteria that the national court can or 

must apply when examining a contractual term in relation to this directive, as the above-mentioned 
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court, considering these criteria, has jurisdiction to rule on the qualification of a specific contractual 

term depending on the circumstances relevant to each case. 

the term regarding the interest increase

ab initio

Criteria for determining whether the consumer credit contract has terms which create 

significant imbalance: 
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The French Jurisprudence

3. Removal of unfair terms 

Oceano Grupo Editorial S.A. versus Rocio Murciano Quintero (C-240/28), Salvat 

Editores SA versus Jose M. Sanchez Alcon Prades (C-241/98), Jose Luis Copano Badillo (C-242/98), 

Mohamed Berroane (C-243/98) and Emilio Vinas Feliu (C-244/98)

of his own motion

the unequal situation between the consumer and professional cannot be 
compensated but by a positive intervention from outside the contract.  

in order to put an end to the use 
of unfair terms
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C-473/00 Cofidis

Elisa Maria 

Mostaza Claro vs Centro Movil Milenium SL, Cauza C-168/05 

real balance

justifies more that the 

national court be obligated to assess, of its own motion, the unfairness of a contractual term

c 40/2008 Asturcom 

Telecomunicaciones “art. 6 should be considered a rule equivalent to the national rules as within 
internal legal order it represents a rule of public order”.

a national court, notified with a request of enforcement of an arbitrary sentence, 

appreciates the nullity of the arbitrary agreement and cancels the sentence arguing that the 

respective agreement contains an unfair arbitrary term”.

“art. 6 should be interpreted in the sense that unfair contractual terms are not 
binding on consumer and thus it is not necessary for the respective consumer to have successfully challenged 
such a term beforehand”. role of the national judge in the field of 

consumers’ protection is not to simply rule on the unfairness of a contractual term to impose the 

obligation of examining, of one’s own motion, this issue. 

 

4. Solutions of the ECJ on consumers’ protection in bank credit contracts 

an 

average consumer quite well-informed, careful and circumspect, taking account of the social, 

cultural and linguistic factors (standard consumer).

Gut Springenheide

Sektkellerei
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case C-481/99, Heininger and Bayerische Hypo/ Vereinsbank AG). 

Caja de Ahorros y Monte de Piedad de Madrid c 484/08

even though such terms are clearly and intelligibly written. 

the directive accomplished only a partial and minimal 
harmonization of the internal legislations on unfair terms

The member states cannot be prevented from keeping or adopting
rules stricter than the ones 

stipulated by the directive on condition that they provide a higher protection level to consumers

A Court’s judgment of 16 November 2010 in the case C-76/10 Iveta Kokovska

“Directive 93/13/CEE of the Council of 5 April 1993 on unfair terms in the contracts 

concluded with consumers imposes on a national court, notified with enforcement of an arbitrary 

sentence, Res judicata, ruled in the absence of the consumer, to assess, even of its own motion, the 

unfairness of the penalty stipulated by the credit contract concluded between the supplier of 

financial services and consumer, 

The national court in question has the obligation

to establish whether a credit contract term, as the one in this case, which binds the 
consumer to a penalty in a disproportionately large amount, must be considered as unfair

this court is obligated to determine all consequences deriving from it as per 

the internal law, in order to ensure that the respective term does not bind on the consumer. 
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the respective court, 

considering all circumstances occurring at contract conclusion in question to the main proceedings, 

has the possibility to assess, even of its own motion, whether the failure to indicate the real yearly 

interest in the term regarding the cost of the respective credit may classify the term as unfair 

5. Conclusions 
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