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Narratives vs Realities
Fighting migrant smugglers: Have your say!
BLOG POST By Ylva Johansson 20 March 2021

• ‘I want your help to fight migrant smugglers – organised criminals, 
exploiting dreams of a better life for financial gain, bringing 
suffering and death to the high seas and highways of Europe. […]

• We must now step up the fight against smuggling. Not only to 
prevent people undertaking dangerous journeys but also to stop 
organised crime.’ 

• Criminals who smuggle people, often also smuggle drugs and guns 
or traffic people to exploit their labour or their bodies. ‘

https://ec.europa.eu/commission/commissioners/2019-2024/johansson/blog/fighting-migrant-smugglers-have-your-say_en
https://ec.europa.eu/commission/commissioners/2019-2024/johansson/announcements/commissioner-johanssons-plenary-speech-report-implementation-anti-trafficking-directive_en


Pandora box  - ‘crimes of facilitation’ (1)

The EU Facilitation Directive 2002/90, Article 1 para.1 a): 

‘Each Member State shall adopt appropriate sanctions on: 

a) any person who intentionally assists a person who is not a 
national of a Member State to enter, or transit across, the 
territory of a Member State in breach of the laws of the State 
concerned on the entry or transit of aliens’

• Not in line with the UN Migrant Smuggling protocol Article 6 and the UN Global 
Compact for Migration Objective 9. 

• Only 4 out of 28 EU Member States are in line with UN standards (Germany, Ireland, 
Luxembourg and Portugal). 



Pandora box  - ‘crimes of facilitation’ (1)

The EU Facilitation Directive 2002/90, Article 1 para.1 b): 

‘Each Member State shall adopt appropriate sanctions on: 

any person who, for financial gain,* intentionally assists a person 
who is not a national of a Member State to reside within the 
territory of a Member State in breach of the laws of the State 
concerned on the residence of aliens.’

• In 13 out of 28 EU Member States, facilitation of residence and stay without a profit factor 
is sufficient to establish a crime or offence (FRA 2014):   ‘Belgium, Croatia, Denmark, 
Estonia, Finland, France, Greece, Latvia, Lithuania, Malta, Romania, Slovenia and the 
United Kingdom’ 

https://fra.europa.eu/en/publication/2014/criminalisation-migrants-irregular-situation-and-persons-engaging-them


Pandora box  - ‘crimes of facilitation’ (1)

The EU Facilitation Directive 2002/90, Article 1 para. 2: 

‘Any Member State may decide not to impose sanctions with regard 
to the behaviour defined in paragraph 1(a) by applying its national 
law and practice for cases where the aim of the behaviour is to 
provide humanitarian assistance to the person concerned.”

• Partial, ineffective and giving wrong arguments

• Guidance on implementing the Facilitation Directive – step in right direction, but not 
only acts ‘mandated by law’,  but also permitted by law need to be exempted and not at 
risk of prosecutions

• European Commission v. Hungary, Case C-821/19 assistance in making or lodging an 
application for asylum to the competent national authorities,  should not be seen as 
crime

https://ec.europa.eu/info/sites/default/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://curia.europa.eu/juris/document/document.jsf;jsessionid=F33013ED96CB2047D1F8C5AEC652435B?text=&docid=249322&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=284261


Pandora box  - ‘crimes of facilitation’ (1)

The EU Facilitation Directive 2002/90, Article 2, Instigation, 
participation and attempt:

Each Member State shall take the measures necessary to ensure 
that the sanctions referred to in Article 1 are also applicable to any 
person who:

(a) is the instigator of,

(b) is an accomplice in, or

(c) attempts to commit

an infringement as referred to in Article 1(1)(a) or (b).



Is it fit for purpose? Key challenges identified in 
Facilitators’ Package (see: ‘Fit for 

purpose? 2018 update, p. 28)

FRA
(2014)

UK 
House of 

Lords
(2015)

Carrera 
et al.
(2016)

ICF
(2016) UNODC

(2017)

REFIT
(2017)

Lack of financial or other material 
benefit requirement √ √ √ √ √ X

Non-obligatory exemption of the 
humanitarian clause √ √ √ √ √ X

Legal uncertainty among service 
providers √ √ √ √ X X

Legal uncertainty among 
humanitarian actors √ √ √ √ √ X

Heterogeneous implementation by 
Member States √ X √ √ √ √

Criminalisation of migrants that are 
victims of smuggling √ X √ √ X X

Disproportionate sanctions and 
penalties √ X √ √ √ X

https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf


Member States

(see: ‘Fit for purpose? 2018 
update, p. 33)

Facilitation of
entry (without profit)

Facilitation of 
transit (without profit)

Facilitation of
residence

France
5 years of imprisonment and a 

€30,000 fine
5 years of imprisonment 

and a €30,000 fine
5 years of imprisonment 

and a €30,000 fine

Greece

Max. 10 years of imprisonment
and a fine of at least €20,000;

Carriers: (a) by a maximum
penalty of 10 years of
imprisonment and a fine of
€10,000 up to €30,000 for every
transported person

Carriers: (a) by a maximum
penalty of 10 years of
imprisonment and a fine
of €10,000 up to €30,000
for every transported
person

Facilitation to reside or
stay: at least 1 year of
imprisonment and a fine of
at least €5,000

Provision of shelter for
hiding: (a) max. 10 years of
imprisonment and at least
of €10,000 for every
transported person

Italy
Imprisonment from 1 to 5 years

and with a fine of €15,000 for 
each person

Imprisonment from 1 to 5 
years and with a fine of 
€15,000 for each person

The provision of 
accommodation for undue 
profit: imprisonment from 

6 months to 3 years

https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf


Who are the targets? 

• ‘in 2020, actions in the framework of EMPACT resulted in 2 110
international investigations, 2 280 arrests, of which 16 high-value 
targets, the identification of 27 and dismantling of 14 criminal 
networks.’ 

COM(2021) 591 final, p. 6.

• The further push for 1 400 anti-smuggling prosecutions in 2022 is highly 
concerning! 

• Invention of ‘State-sponsored smuggling’ vs Belarus, but how about 
Turkey, Morocco? 

• See further discussion:  ‘Between politics and inconvenient evidence)

https://ec.europa.eu/home-affairs/renewed-eu-action-plan-against-migrant-smuggling-2021-2025-com-2021-591_en
https://euobserver.com/migration/153544
https://www.ceps.eu/ceps-publications/between-politics-and-inconvenient-evidence/


• Smuggled Migrants

• Family members and friends
• Communities in transit countries providing vital services

• Civil society actors and volunteers, citizens
• Journalists

• Facilitators who profited from migrant’s vulnerability
• Transnational organized criminal groups

Who are the targets? 



Recommendations 1

1. Counter-smuggling policies such as the Renewed Action Plan 
must avoid relying on narratives convenient to legitimise political 
choices. 

2. Criminal definition of ‘facilitation’ needs to be narrowed as to 
target only those who are unjustly profiting from smuggling of 
migrants in light with the UN Article 6 and the GCM Objective 9. 

3. Smuggled migrants should never be criminalised, regardless of 
who has been their facilitator. They should be treated as victims 
under the EU Victims’ Rights Directive and issued residence 
papers throughout the process.



Recommendations 2

4. Counter-smuggling initiatives and policies must never criminalise
humanitarian and human rights activities nor basic services.

5. The European Commission must conduct a thorough human
rights impact assessment of the Renewed EU Action Plan Against
Migrant Smuggling (2021-2025).

6. The EU must also ensure such an assessment for each Anti-
Smuggling Operational Partnership with third countries, as it has
been previously required by the European Ombudsman.



Recommendations 3

7. EU policymakers must stop using returns as an anti-smuggling
measure.

8. Often, the right to seek asylum and obtain international protection
in the EU is only accessible through the use of smuggling services
and irregular means.

9. EU policymakers need to expand equally accessible, safe, orderly
and regular pathways to asylum and migration, in light of the
objectives committed in the Global Compact for Migration and
Global Compact on Refugees as to reduce the demand for migrant
smuggling services.



Further analysis & recommendations:

‘Between politics and inconvenient 
evidence: Assessing the Renewed EU Action 
Plan against migrant smuggling’
By Kheira Arrouche, Andrew Fallone and Lina 
Vosyliute

‘Fit for purpose? The Facilitation Directive 
and the criminalisation of humanitarian 
assistance to irregular migrants: 2018 
update’
By Sergio Carrera, Lina Vosyliute, Stephanie 
Brenda Smialowski, Jennifer Allsopp and 
Gabriella Sanchez

https://www.ceps.eu/ceps-publications/between-politics-and-inconvenient-evidence/
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf


Thank you!

www.ceps.eu

lina.vosyliute@ceps.eu

@CEPS_thinktank

CEPS (Centre for European Policy Studies)


