
	Establishing a common system for the return of third-country nationals staying illegally in the Union
(optional opinion)
COM(2025) 101 final
EESC-2025-01284 – SOC/836 
599th Plenary Session – September 2025
Rapporteur: José Antonio MORENO DÍAZ (ES-II) 
Co-rapporteur: Cristian PÎRVULESCU (RO-III)
DG HOME – Commissioner BRUNNER

	European Commission position on points 
of the European Economic and Social Committee (EESC) opinion considered as essential

	The Committee highlights the lack of a robust ex ante impact assessment. The Commission would like to note that the European Council conclusions of October 2024 called on the Commission to come forward urgently with a new legislative framework on return, underscoring the need for immediate action. In line with the rules on better regulation, the proposal is accompanied by a Staff Working Document published on 16 May 2025[footnoteRef:1] presenting the evidence base underpinning the proposal. Over the past years, extensive consultations have been conducted with relevant stakeholders at all levels and evaluations of Member States’ return systems have been carried out in the context of the Schengen evaluation mechanism[footnoteRef:2]. The preliminary findings and targeted consultations in the context of the Commission study on ‘gaps and needs of EU law in the area of return’ were also taken into account. The Return Directive[footnoteRef:3] has been in place for over 15 years and the Commission has followed closely its implementation and the developments of the relevant jurisprudence. The negotiations on the Commission’s proposal for a recast Return Directive of 2018[footnoteRef:4] have also provided a valuable experience. These consultations and this accumulated experience have ensured that the proposal is well-grounded and reflective of existing insights.  [1:  	SWD(2025) 250 final (EUR-Lex - 52025SC0250 - EN - EUR-Lex).]  [2:  	Council Regulation (EU) 2022/922 of 9 June 2022 on the establishment and operation of an evaluation and monitoring mechanism to verify the application of the Schengen acquis, and repealing Regulation (EU) No 1053/2013 (http://data.europa.eu/eli/reg/2022/922/oj).]  [3:  	Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals (Directive - 2008/115 - EN - EUR-Lex). ]  [4:  	COM(2018) 634 final (EUR-Lex - 52018PC0634 - EN - EUR-Lex).] 

The EESC regrets that the regulation is not embedded in a broader strategy to promote legal and safe migration pathways. The Commission would like to underline that the return legislation and policy should not be seen in isolation but are part of the overall asylum and migration system. The proposal is part of the comprehensive approach to manage migration as set out in the Asylum and Migration Management Regulation[footnoteRef:5], and complements the legislative framework of the Pact[footnoteRef:6] adopted in May 2024. The Pact establishes a comprehensive approach to manage migration, which comprises all aspects, such as asylum, border management, return, legal pathways and integration. The work on the return legislation focuses on the process of returning those who do not have a right to stay in the EU. [5:  	Regulation (EU) 2024/1351 of the European Parliament and of the Council of 14 May 2024 on asylum and migration management, amending Regulation (EU) 2021/1147 and (EU) 2021/1060 and repealing Regulation (EU) 604/2013.(http://data.europa.eu/eli/reg/2024/1351/oj).]  [6:  	COM(2024) 251 final (EUR-Lex - 52024DC0251 - EN - EUR-Lex).] 

The EESC advocates mandatory suspensive effect and the respect of the principle of non-refoulement. The Commission would like to recall that the proposal foresees in Article 28 (1) that the enforcement of return decisions shall be suspended until the time limit within which third-country nationals can lodge an appeal expires. During the same period, third-country nationals shall be allowed to submit an application to suspend the enforcement of return decisions pending the outcome of the appeal. The Commission would like to underline that the proposal provides in Article 28 (2) for the automatic suspension of the enforcement of return decisions where there is a risk of breach of the principle of non-refoulement.
Regarding the concerns raised by the EESC on detention, the Commission would like to note that managing the risk of absconding and ensuring the presence of the persons concerned during return procedures are important for the efficiency of the return process. The proposal puts forward common rules ensuring a coherent assessment of the risk of absconding throughout the Member States, promoting legal certainty. The proposal allows for detention of minors under conditions that are similar to those laid down by the Return Directive, including that detention shall be a measure of last resort, lasting for the shortest appropriate period of time and taking into account the best interests of the child. The proposal provides additionally for conditions and safeguards specifically for minors and families with minors with a view to protecting this vulnerable group of persons (Article 35). Member States shall take into account the practical guidelines from the Council of Europe Committee for the prevention of torture and inhuman and degrading treatment (recital 34 of the proposal).
The EESC considers that return hubs do not respect international law. The Commission proposal allows Member States to return individuals to third countries with which there is an agreement or arrangement under the conditions laid down in Article 17 of the proposal, including on the respect of individuals’ rights. Such agreements or arrangements would constitute an implementation of Union law, subject to judicial supervision. The Commission would like to stress that returns to a country with which there is an agreement or an arrangement requires the third-country national to be issued with a return decision, to be enforced in compliance with all the applicable safeguards, including the respect of the principle of non-refoulement. The proposal reflects many aspects identified by the Fundamental Rights Agency on the feasibility and preconditions for return hubs[footnoteRef:7]. [7:  	 Planned return hubs in third countries – EU fundamental rights law issues, FRA Position Paper, Vienna (Planned return hubs in third countries: EU fundamental rights law issues | European Union Agency for Fundamental Rights).] 

The Commission would like to highlight that mutual recognition is intended to facilitate and speed up the return process, deter illegal immigration and discourage unauthorised secondary movements within the Union. In reply to the concerns of the EESC relating to possible breaches of fundamental rights in the context of mutual recognition, the Commission would like to recall Article 5 of the proposal, according to which when applying the Regulation, Member States shall act in full compliance with the relevant Union law, including the Charter, with relevant international law, with the obligations related to access to international protection, in particular the principle of non-refoulement, and with fundamental rights.
The EESC considers Articles 6 and 47 of the proposal, specifically, to be problematic. The Commission would like to highlight that Article 6 sets out the essential verifications to be carried out at the beginning of the return procedure, notably checks of relevant EU data bases, including checks for security risks. Article 47 on emergency situations, which is worded in the same terms as Article 18 of the Return Directive, allows Member States to derogate from certain rules under strict conditions.
Finally, the Commission takes note of the EESC’s concerns that the proposal might divert Asylum and Migration Integration Fund resources away from integration actions and programmes, but underlines that the proposal does not directly determine the allocation of funding under the relevant funds.



